UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CENTER FOR INDIVIDUAL FREEDOM,
Plaintiff, "

THOMAS CORBETT, Attorney General of
the Commonwealth of Pennsylvania,

)
)
)
\A ) Civil Action No. 07-2792
)
)
)
Defendant. )

PLAINTIFF’S MEMORANDUM IN SUPPORT OF ITS
AMENDED MOTION FOR SUPPLEMENTAL RELIEF,
INCLUDING INJUNCTION AND ORDER OF JOINDER
A federal declaratory judgment is a solemn judicial act, and it is to be respected.
Typically state officials comply with a declaratory judgment as scrupulously as with an
injunction. But on the rare occasion they do not, Congress has provided a potent remedy:
“Further necessary or proper relief based on a declaratory judgment or decree may be
granted, after reasonablé notice and hearing, against any adverse party whose rights have
been determined by such judgment.” 28 U.S.C. § 2202. Pointing to that provision, the
Third Circuit stressed that “prosecutions in disregard of [a federal] declaratory judgment
could not be ignored.... This we cannot accept.” Conley v. Dauer, 463 F.2d 63, 67 (3d
Cir. 1972). See Morris v. Travisono, 509 F.2d 1358, 1361-62 (1st Cir. 1975) (authorizing
an injunction under section 2202 where state officials began disregarding a “final consent
decree” granting a “declaratory judgment”).
This is one of those rare cases like Conley in which Pennsylvania officials have

disregarded a federal declaratory judgment. As detailed below, Pennsylvania’s Attorney

General and Secretary of the Commonwealth (“Defendants™) sought to suppress the



speech of Plaintiff Center for Individual Freedom (“CFIF”) on grounds that were
squarely foreclosed by the declaratory judgment contained in the Stipulated Judgment
that this Court accepted on August 18, 2007. The Defendants’ conduct was particularly
galling because the Attorney General participated in crafting and consented to the precise
terms of the decree, which the Secretary had agreed to respect. Moreover, the
Defendants needlessly insisted on proceeding before the Commonwealth Court, even
though CFIF’s first-filed November 1 Motion presented the same issues to this Court,
whose declaratory judgment was controlling, who had made clear a willingness to act as
swiftly as circumstances required, and who could grant all necessary relief.

Although the Commonwealth Court ultimately rejected Defendants’ attempt to
enjoin CFIF’s television ad, its non-precedential opinion further blurred the bright line of
the declaratory judgment, erroneously suggested that Pennsylvania could regulate more
than express advocacy without adopting new legislation, and suggested that further
broadcast of the same or similar ads could expose CFIF to criminal penalties." Reflecting
that development, CFIF’s Amended Motion for Supplemental Relief, Including
Injunction and Order of Joinder (“Motion”) seeks the following further relief based on
the declaratory judgment this Court granted in its Stipulated Judgment:

° A declaration that Defendants’ legal positions violate both the original
declaration and the First Amendment, and that the CFIF ad attacked by Defendants does
not contain express advocacy and is not subject to regulation under existing Pennsylvania

law.

! The parties have stipulated that any response to the complaint filed in the Commonwealth Court

may be deferred until at least January 14, 2008, while briefing in this case proceeds. For its part, CFIF has
agreed to give Defendants until January 14, 2008, in which to respond to the present Amended Motion.
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® An injunction forbidding Defendants from disregarding the declared law.

® A monetary award, including fees and costs, either because CFIF is a
prevailing party in a § 1983 action or as damages for the breach of the agreement that led
to entry of the declaratory judgment, and at least nominal damages for the violation of
CFIF’s First Amendment rights.

® Re-joinder of the Sécretary as a party defendant so that there will be no
question he is bound by the Court’s decision.

FACTS

Last summer CFIF brought suit against several Pennsylvania officials responsible
for enforcing Pennsylvania’s campaign finance laws. CFIF’s complaint and papers
seeking expedited declaratory or injunctive relief (incorporated herein by reference)
showed it had planned independent speech in Pennsylvania near the time of the fall
elections (and future elections), but Pennsylvania’s vague definition and prohibition of
regulated “expenditures” had imposed self-censorship and chilled CFIF’s speech in
violation of the First Amendment. CFIF asked that the laws either be struck down as
unconstitutionally vague or be declared to have a precise and objective bright line
meaning, so CFIF could determine in advance whether its speech would be regulated.

Several original defendants, including Secretary of the Commonwealth Pedro A.

Cortés, requested dismissal by consent, saying the Attorney General was the appropriate
party to litigate the meaning of the statute and they would accept whatever outcome he
achieved, whether by settlement or adjudication. CFIF agreed. The Attorney General

and CFIF then negotiated a Stipulated Judgment (Exhibit A).> Tt recited that the United

2 Referenced Exhibits are attached to the Amended Motion.



States Supreme Court had construed similar federal laws to apply only to “express
advocacy,” citing Buckley v. Valeo, 424 U.S. 1, 43-44 & n. 52, 79-82 & n. 108 (1976).
Ex. A at Background § 7. Then, pursuant to the consent of the parties, this Court
“ORDERED, ADJUDGED, AND DECREED” that:

“Based on the foregoing, and to provide clear guidance to
speakers in light of existing precedent of the United States
Supreme Court, the Court declares that 25 P.S. § 3253(a)
... and § 3241(d)(1) defining “expenditure” ... are properly
construed as applying only to spending for “express
advocacy” as that term is defined in Buckley.

Id. at Judgment § 1 (emphasis added).

CFIF then did just what its complaint had said it was planning. In the week
before the elections for Pennsylvania Supreme Court, it began broadcasting a television
ad. As the attached script (Exhibit B) demonstrates, the ad did not mention any election
or identify anyone as a candidate. It advocated being tough on crime and noted that
Judge Lally-Green had pursued such a poﬁby. Pointing out that her stand had won praise
from elements of Pennsylvania’s law enforcement, legal establishment, and press, the ad
urged viewers to thank her for her stand by logging on to a website — where viewers were
invited to sign a petition to that effect. Id. The website remains active and the petition
may be viewed at the address given in the ad.

Critically, the ad did not contain any explicit words such as vote for or elect that

expressly advocated the election or defeat of any candidate. Nevertheless, it became

politically controversial. Other candidates and their supporters complained that a
corporation from outside Pennsylvania was speaking out in ways that could affect the

election. Demands were made that state officials take action against CFIF.



The Defendants agreed to try to suppress CFIF’s speech. Their effort began with
a telephone call on Thursday, November 1, saying the ad was unlawful. That call was
followed by a faxed letter to CFIF by the Secretary (Exhibit C) saying CFIF’s ad
constituted an unlawful corporate “expenditure” and demanding that CFIF either take the
ad down immediately or justify its conduct to the Secretary’s satisfaction by 3:00 p.m.
CFIF responded in a timely manner (Exhibit D) and explained that the ad was protected
by the Stipulated Judgment. It also refuted the Secretary’s claim that the ad violated
different and inapposite standards derived from recent U.S. Supreme Court precedent.
However, late that afternoon, lawyers for the Defendants informed CFIF that they
deemed the ad to be the functional equivalent of express advocacy and anticipated asking
the Commonwealth Court to enjoin it the next day.

Following the Secretary’s first telephone call, and prior to notice that the
Defendants intended to seek an injunction, CFIF began preparing a motion to this Court
for further relief. Within hours after the Defendants’ counsel rejected CFIF’s defénse of
its ad, on the evening of November 1, 2007, CFIF moved for emergency relief from this
Court based on the declaratory judgment granted by the Stipulated Judgment. Copies of
CFIF’s November 1 motion papers were immediately faxed to Defendants, backed up by
telephone notice. The relief sought by this motion included: (i) a declaration that the ad
in question was not express advocacy under the Stipulated Judgment; (ii) a preliminary
injunction against the Attorney General enjoining him from regulating the ad as an
“expenditure” under Pennsylvania law; and (iii) conditional joinder of the Secretary of

the Commonwealth.



Defendants ignored this Court. They did not seek an emergency hearing here
either in person or by telephone. Instead, with full knowledge that the issues already
were pending before this Court, they filed in the Commonwealth Court a complaint and
application for preliminary injunction against broadcasting the CFIF ad, setting a hearing
at 1:30 p.m. that very day, November 2. The relief sought by Defendants thus would
have impaired this Court’s ability to grant the relief sought by the CFIF motion.

The complaint and motion papers filed by Defendants (Exhibit E) argued that
Pennsylvania law did not depend on the presence or absence of explicit words of
advocacy but, instead, turned on a holistic assessment of speech and context and reached
speech that “is the functional equivalent of express advocacy.” 28, 30-31. These
papers are excerpted and discussed infra at 18-19.

At the outset of the hearing, CFIF informed the Commonwealth Court of its
pending motion, provided copies of the papers, and noted this Court had agreed to hold
an emergency hearing. Thus, CFIF further moved to abate, stay, or defer, noting that the
relief sought there could moot issues before this Court. Defendants urged the
Commonwealth Court to proceed, arguing this Court would be too slow. (A transcript of
the full proceeding before the Commonwealth Court is attached as Exhibit F).

In their oral presentation at the hearing, Defendants did not acknowledge that
Pennsylvania’s statutes regulating “expenditures” applied only to spending for “express

advocacy as defined in Buckley.” Although they briefly suggested Buckley’s standard

could be met, their core position was that the meaning of “expenditure” was an evolving

and elastic concept that, according to more recent cases, could be met by inferences



drawn from the ad as a whole and its surrounding circumstances as to the speaker’s intent
or a viewer’s likely understanding. For example, the Secretary’s counsel argued:
Buckley ... and the so-called magic words is not the be all

and end all.... We’re not just looking at Buckley. Ex.F at
35.

No, they didn’t use the magic words ... but the words they
used, ... the context and the timing, the totality of the
circumstances [and] the totality of Supreme Court
precedent, leads to the conclusion [of] express advocacy.
Id. at 70.

And the message the Commonwealth Court took from Defendants’ papers and argument
was that there “seems to be some evolving in the meaning of expenditure.” Id. at 74.

Late in the afternoon of November 2, the Commonwealth Court denied the
requested preliminary injunction. However, the court’s Opinion (Exhibit G) accepted
Defendants’ position that express advocacy was “evolving.” Although it found that the
ad did not constitute “express advocacy” within the meaning of Buckley, it did not treat
that finding as dispositive. Id. at 5. Instead, as Defendants urged, it referenced FEC v.
Wisconsin Right To Life, 127 S. Ct. 2652 (2007) (“WRTL”) and intimated there might
now be a more relaxed standard for determining whether the express advocacy standard
had been met. Id. It suggested that, given likely inferences about the ad’s intent and
effect, CFIF risked potential criminal liability if it allowed its ad to continue or if it
broadcast similar ads in the future. /d. at 6. Although the opinion was not a merits
determination, was prepared in great haste, and specified it should not be published, it
reinforces the future threat posed by Defendants to CFIF’s rights.

Defendants’ conduct inflicted and continues to inflict serious disruption and
expense on CFIF of precisely the type that the Stipulated Judgment was intended to

prevent. In addition to lost time of CFIF executives, CFIF incurred large legal fees and
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costs seeking to protect its First Amendment rights, both in this forum and before the
Commonwealth Court. Worst of all, CFIF now finds itself again chilled from its plans
for future speech in Pennsylvania.

ARGUMENT

The declaratory judgment ordered by this Court provided clear guidance to
speakers by construing Pennsylvania’s definition and prohibition of “expenditure”
narrowly to apply only to the precise and objective bright line definition of “express
advocacy” established by the Supreme Court in Buckley. To avoid any doubt, it
identified the specific pages in that decision where the definition appeared. Ex. A at
Background § 7 (citing Buckley, 424 U.S. at 43-44 & n. 52, 79-82 & n. 108).
Disregarding that declaration, Defendants attacked an ad that clearly did not meet the
Buckley definition based on a fuzzy and subjective standard they attributed to other cases.
Rather than holding Defendants to the declaratory judgment, the Commonwealth Court’s
non-precedential ruling threatened CFIF with serious consequences based on a standard
that the declaratory judgment foreclosed.

Like any consent decree, the declaratory judgment is as binding as an adjudicated
outcome. It expressly demands application of Buckley’s definition of express advocacy.
By taking enforcement action based on a different legal standard and by seeking to
suppress speech that clearly was not regulated under the declared standard, Defendants
wrongfully disregarded that binding judgment. This misconduct was doubly improper
because the new cases relied upon by Defendants do not re-define Buckley’s “express
advocacy” standard. Instead, in discussing a new bright line legislative standard, they

identify speech that is not express advocacy but can be regulated. But at the same time,




they reaffirm that Buckley express advocacy demands explicit words of express advocacy
and that implications will not do.

This Court should grant further relief rejecting Defendants’ positions, holding that
CFIF’s ad is not express advocacy, enjoining further departure from the standard
enunciated in the declaratory judgment, and awarding CFIF its reasonable fees and
expenses, as well as at least nominal damages for First Amendment injury.

1. The declaratory judgment conclusively establishes that regulated
“expenditures” must contain “express advocacy as that term is defined in Buckley”

Defendants’ attack fundamentally misconstrues the precedents relied upon, but
that is not the controlling point at this stage.® Pursuant to agreement of the parties, this
Court “ORDERED, ADJUDGED, AND DECREED?” that “to provide clear guidance to
speakers,” Pennsylvania’s statutory definition and prohibition of “expenditures™ are
“properly construed as applying only to spending for ‘express advocacy’ as that term is

defined in Buckley.” Id. at Judgment § 1 (emphasis added). Moreover, the Stipulated

Judgment specified the specific pages in Buckley where that definition appears, “424 U.S.
1,43-44 & n. 52, 79-82 & n. 108.” Id. at Background § 7.

Once a “declaratory judgment is valid and final, it is conclusive with respect to
matters declared.” Henglein v. Colt Indus. Operating Corp., 260 F.3d 201, 211 (3d Cir.
2001) (citing Restatement (Second) of Judgments § 33 cmts. b & €). Although entered
pursuant to the agreement of the parties, “right or wrong [it is] the judgment of the court.”

United States v. Swift & Co., 286 U.S. 106, 117 (1932). On rare occasions a consent

3 If the case had been litigated to a conclusion, CFIF is confident the Court independently would

have concluded that the Buckley test controls. But the Attorney General — Pennsylvania’s chief legal
officer — chose not to insist upon such a litigated outcome. At this point, the issue is the meaning of the
Stipulated Judgment.



