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March 10, 2004 
 
To The Republican Members  
Committee on the Judiciary 
United States Senate  

 
RE:  Legal Response to the Pickle Report   

 
Gentlemen: 
 
This letter offers my legal opinion with regard to the allegations made in the 
Pickle Report as to criminal and ethical considerations related to Manual A. 
Miranda’s accessing and reading of admittedly unprotected computer 
documents.  I also address briefly the allegations of stealing, theft, and 
conveying or receipt of stolen property as understood in the context of the 
computer laws.   
 
My Credentials and Review of the Facts 
 
The relevant facts voluntarily conveyed by Mr. Miranda are confirmed in the 
Pickle Report.  The most relevant fact being that the Senate Judiciary 
Committee (“SJC”) server was an open server and that the affirmative grant 
of file access permission gave each authorized user nearly complete access 
to files.  The security failure occurred because of “inexperience and lack of 
training and oversight.”  Pickle Report. At p. 11, 31.  Notably, the 
responsibility for this training and oversight is placed in the Senate Sergeant 
at Arms and his superiors.  
 
I have practiced law in the District of Columbia for 25 years.  Since 1993, I 
have concentrated my practice in Internet law and litigation.  In 1993-95, I 
was senior Trial Attorney at the U.S. Department of Justice, Antitrust 
Division, with the sections on computers, Internet and communications 
enforcement and the civil litigation task force.  Since 1996, I have acted as 



 2

outside counsel to Network Solutions, Inc., the sole Internet domain name 
registry for the entire world, and for the American Registry for Internet 
Numbers, Inc., the sole organization charged by the U.S. Department of 
Commerce with the allocation of Internet protocol numbers (IP numbers) for 
Internet services providers in the United States and other countries.   
 
Since 1999, I have served as General Counsel to Internet Security Advisors 
Group, Ltd., whose president Ira Winkler is the nation’s leading computer 
security and espionage expert.   
 
In these representations I have litigated cases involving domain name 
litigation, trademark, trade secret and patent litigation, and I have conducted 
negotiations with the U.S. Department of Commerce, Internet Corporation 
for Number on Numbers (ICANN) and other organizations involved in 
Internet governance.   
 
Most relevant here, I was counsel for Network Solutions in the first civil 
case brought under the Computer Fraud and Abuse Act.  See Network 
Solutions Inc. v. Kashpureff, et al, Case No.:  C.A. 97-1147-A, E.D.Va 
(1998). 
 
Following my initial meeting with Mr. Miranda, I placed a conference call 
with Mr. Miranda and my client Ira Winkler.  As introduced above, Mr. 
Winkler is the President and Chairman of Internet Security Advisor Group, 
Ltd.  Mr. Winkler is one of the best known authorities on network and 
Internet security in the United States.  He is the author of several books on 
the subject and has appeared on many occasions as an analyst on national 
television and has testified before Congressional committees.   
 
Mr. Winkler also questioned Mr. Miranda on the facts that are now 
confirmed by the Pickle Report, and he reached the same conclusions that I 
reflect in this opinion.  A life-long Democrat himself, Mr. Winkler offered 
his views in an article published on March 5, 2004 that I attach.  The 
conclusions he draws in this article are now magnified even larger given the 
extent of the computer security gross negligence that the Pickle Report 
documents.      
 
 
 
 



 3

Summary of Opinion  
 
There have been many analogies offered to understand what happened.  
Some have likened the matter to entering an unlocked office and reading 
someone’s files.   Mr. Miranda has said that the unprotected documents were 
virtually on his desk.  Both of these are horse and buggy descriptions 
inapplicable to cyber-information.   
 
In his National Review Online article, Ira Winkler described the gross 
negligence described in the Pickle Report as the equivalent of leaving 
documents “in the Capitol rotunda.”  In other words, they were in a common 
area where any SJC staffer could go.  The SJC server is indeed a place 
though not a physical place.  For legal conceptualizing it is even better 
understood as a “server.”  In other words, a server acts to do exactly that, 
serve you what you ask.   In this case, the Democrat-controlled “server” 
quite literally gave the unnamed Hatch colleague and Mr. Miranda the 
unprotected documents.    
 
The Computer Fraud and Abuse Act, 18 U.S.C. § 1030 (a)(2)(B) (the “Act”) 
makes it unlawful for any person “intentionally” to access a protected 
government computer without authorization or to “exceed authorized 
access.”  This latter term is defined as obtaining information one is not 
“entitled” to obtain.  18 U.S.C. 1030 (e) (6).  
 
Under the law and practice, there can be no doubt that every authorized SJC 
user had an affirmative grant of access and were entitled to read any 
unprotected document on the SJC server.  
 
Moreover, the overwhelming gross negligence represented in the failure of 
security protocols obviates the intent required by the Act.  Mr. Miranda had 
lawful consent, or as the Pickle Report correctly admits “permission.”  
This consent likewise vitiates the alleged theft, or conveyance and receipt of 
stolen property.   
 
Again, the SJC server literally gave the unprotected documents away.   
Of course, it is also obvious that no one actually lost possession of anything 
of value for such offenses to be reasonably alleged.   
 
The unnamed Hatch colleague has admitted to accessing and copying nearly 
5,000 documents, only 5% of which he says he actually read.  Mr. Miranda 



 4

had no knowledge that his colleague had downloaded these thousands of 
documents. Mr. Miranda does admit to reading what his colleague has 
indicated is a small number of these.     
 
However, the conclusions of law above are true whether the unnamed Hatch 
colleague copied 5 documents or 5,000.  They are true whether Mr. Miranda 
read 5 documents or 5, 000.  There is, likewise, no theft or improper 
conveyance with regard to anything printed off the SJC server to which they 
had lawful access.     
 
In addition, the Pickle Report makes it painfully clear that over 150 people 
had virtually unlimited access to all the 5000 documents that the unnamed 
Hatch colleague copied to his hard drive; that anyone of them could have 
accessed and printed these documents; and that there is no forensic record of 
such server events.   
  
I.  NO COMPUTER LAW OR PROPERTY RIGHT WAS VIOLATED  
 
There was no violation of computer abuse laws.    
   
No reported criminal cases have been decided under the Act.  The relevant 
section, however, has plain language and is unambiguous on its face, 
preventing resort to legislative history.  Professor Orin Kerr has written the 
most comprehensive review of the Act in Cybercrimes’s Scope: Interpreting 
“Access” and “Authorization” in Computer Misuse Statutes, 78 NYU Law 
Review 1596 (2003).       
 
Moreover, a legislative analysis of the Act is posted by the Justice 
Department at: 
 
www.usdoj.gov/criminal/cybercrime/1030_anal 
 
The Justice Department analysis of the Act’s 1996 amendment states that the 
Act “does not punish the mere acquisition of information...” (Emphasis 
added.)  The suggestion in the Pickle Report to the contrary is surprisingly 
unstudied.     
 
The Justice Department explains that the elements of the offense requires as 
the threshold the mens rea act of improperly accessing a government 
computer and then obtaining information.  The Justice Department states: 
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“Moreover, to the extent that the information is or should be available, it 
should be obtained through legal means… and not through a hacking.”  
(Emphasis mine.) 
 
As the Pickle Report makes clear, there was no hacking.  The 
“permissions” settings allowed nearly complete access to all authorized 
users.  As the Justice Department puts it: “[I]t is important to note that the 
elements of the offense include not just taking the information, but 
abusing one’s computer authorization to do so.”  
 
There was no theft offense or the stealing of property. 
 
Mr. Miranda’s partisan opponents have alleged “stealing” and “theft.”  They 
have threatened allegations of receipt of stolen property.  The latter can be 
dismissed by application of Justice Steven’s decision in Bardnicki v. Vopper, 
121 S.Ct. 1753 (2001) (“privacy concerns give way when balanced against 
the interest in publishing matters of public importance”), which articulates 
the first amendment and public interest protection afforded to secondary 
recipients of even unlawfully obtained political information.    
 
Allegations of theft and other property crimes can be just as easily dismissed 
both at common law and in the computer access context.  Both enjoy the 
initial common law defense of consent.  In both computer practice and law 
there can be no doubt that either the mere fact of an open server or the gross 
negligence that produced it is a sufficient consent to vitiate any property 
crime.  This is made strikingly apparent in the Pickle Report by the 
repeated description of access as “permissions.”  However, it is no less 
certain that no such offense occurred. 
 
While criminal trespass and burglary statutes have never been used in 
computer cases, theft has been used in the era before the Act was adopted.  
These early cases follow a simple rationale, first the identification of a 
property interest and then that someone was deprived of that property.  The 
latter element required showing either that the property had a value and or 
that the computer access caused a substantial harm.  78 NYU Law Review 
1596 et seq. (2003). 
 
All the cases involving government employees taking information or 
misusing a government computer involved facts of serious misuse for 
entirely personal reasons.  In most cases, exceeding the authority they were 
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explicitly granted by workplace policies.  They did not exceed authority 
where, as in this case, there was no explicit stated policy.  
 
The most instructive of these cases is United States v. Czubinski, 106 F 3d 
1069 (1st Cir. 1997).  In Czubinski, an IRS employee used an IRS computer 
to view the tax returns of social acquaintances, political enemies, and 
government officials.  The trial court found that Czubinski had accessed files 
for entirely personal reasons in express violation of a stated workplace 
policy.  The First Circuit reversed and concluded: “[T]o ‘deprive’ a person 
of their intangible property interest,… either some articulable harm must 
befall the holder of the information as a result of the [reading of documents], 
or some gainful use must be intended by the person accessing the 
information.”  The court concluded that there was no deprivation of 
property.    
 
In all cases of computer misuse alleging theft, the appellate courts affirmed 
all cases to the extent there was an appreciable harm and reversed all cases 
where there was none.  78 NYU L. Rev. 1596, 1613 (2003).       
 
In this case, it would be difficult to allege either of the two necessary 
elements: that there was a deprivation of a valuable property or that there 
was an appreciable harm.  But it would be even more difficult to prove the 
necessary intent for the offense given the nature of the open server access.  
The openness of the server would also provide the defense of consent 
“permissions).    
 
In addition, the courts would also have to weigh first amendment rights, the 
public interest in access to political information, and the whistleblower 
provision in the Code of Government Ethics.  See supra.            
                
II.  DOCUMENTS ON OPEN SERVER ARE NOT PROTECTED BY 
COMPUTER LAWS OR SENATE RULE 29.5 
 
The documents in question are not “confidential”  
 
The Act requires that the information be to some degree “sensitive.”  The 
history of the 1986 Act and the 1996 amendment make clear the intent to 
protect information that impacts individual privacy (i.e. tax returns) or 
would have pecuniary value in the private sector (a judge’s draft decision in 
a securities case).    
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There is nothing but bald assertion to suggest that any of the documents 
accessed and stored by the unnamed Hatch colleague or read by Mr 
Miiranda had any such protected characteristic. 
 
Even under the Senate’s own rules the documents in question are neither 
confidential nor secret.  Such an assertion is contrary to public policy and 
the Senate’s own fundamental policy as a representative and public 
institution.   
 
In 1992, when adopting an expansive amendment to the Senate's 
confidentiality rule, Rule 29.5, Majority Leader George Mitchell said: “the 
fundamental policy of the Senate is to favor openness and public access to 
information.”  
  
As C. Boyden Gray, the White House counsel at the time of the expansion of 
Rule 29.5, wrote in the Wall Street Journal: “the Senate no-leak rules, 
created after the Thomas nomination, are designed to prevent disclosure only 
of Senate ‘business or proceedings,’ such as official committee business or 
FBI files, not staff memos about outside special interest lobbying requests. 
The only way these rules apply is if the special interest groups are to be 
treated as important, relevant and official as the FBI -- something I doubt 
Sen. Durbin or any other Democrat would admit or the public tolerate.”  
December 23, 2003. 
  
Senate Rule 29.5 prohibits the disclosure of the “secrets” or “confidential 
business or proceedings of the Senate.”  The words: “including the business 
or proceedings of committees, subcommittees, and offices of the Senate” 
were added in 1992 after the Anita Hill disclosures.  
 
The legislative history of the rule describes the confidential information 
protected by the rule and its purpose: “to protect the privacy and other 
interests of individuals and organizations who provide information or are the 
subject of inquiry.”   
 
The legislative history goes on to define the words “secret” and 
“confidential” as referring to “all information that the Senate treats as 
confidential” as including “information received in closed session, 
information obtained in the confidential phases of investigations, and 
classified national security information.”  
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The legislative history of the Rule further expressly states that “offices of the 
Senate” means the offices of the Secretary, Sergeant at Arms, Legislative 
Counsel, and Legal Counsel because they handle confidential information on 
behalf of the Senate.  The 1992 amendment, while removing ambiguity by 
expanding Rule 29.5 to specify “committees, subcommittees and offices of 
the Senate” did not include the confidences of individual Senators, or the 
party caucuses.  Even though the Senate had the opportunity to do so.     
 
Moreover, “classified” documents or information, as that term is defined and 
understood, is maintained and transferred in the SJC through specified 
means and is not stored on the SJC server.  The unprotected documents are 
not “classified.” 
  
In sum, Rule 29.5 does not apply to the unprotected memos stored on the 
SJC server or the documents that were disclosed:   

• First, the memos do not record the business or proceedings of the 
Senate or any committee, subcommittee, or office of the Senate.  
They record partisan meetings and business of particular Senators.   

• Second, the memos do not record the confidential information 
protected by the Rule. 

• Third, the rule assumes a relationship of confidentiality between the 
discloser and the material being disclosed.  If the partisan memos 
were disclosed by a Republican staffer, no such relationship of 
confidentiality exists with the Senators or subject matter involved.   

• Fourth, Rule 29.5 must be read in conjunction with and not in conflict 
with the obligations of the Code of Ethics for Government Service 
that requires disclosures of wrongdoing “wherever discovered.”  

• Fifth, but not least important is the fact that the Rule prohibits 
“disclosures.”  The rule does not speak about leaks to the press or 
even disclosures to the public.  The act of “disclosure” of the 
Democrat documents occurred when they were inadvertently 
disclosed on an unsecured computer system, not when they were 
given to the press.  

 
Analysis of laws and cases analogous to the Act  
 
Lack of authorities interpreting the Act invite examination of case law in the 
analogous area of trade secrets where both Congress and the courts have 
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been more precise.  See e.g. the Federal Industrial Espionage Act, 18 U.S.C. 
1832 (a), et seq.; and § 1398 (defining trade secrets) 
 
In order to prevail in an action for appropriation of trade secrets, the owner 
must take measures to prevent unauthorized access to the trade secret.  One 
of the critical elements in determining whether a trade secret exists at all is 
whether the alleged secret was intentionally kept secret by the person 
seeking to assert a trade secret protection.   
 
In this case, there is no question that the computer system erected and 
negligently maintained by those who now claim unauthorized access to 
documents, took no steps whatever to safeguard the information in question.  
See Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 474-75 (1974) 
(upholding Ohio trade secret definition adopted from Restatement of Torts § 
757, cmt. B (1939), and describing secrecy as to subject of trade secret as 
“necessary element”); see also 18 U.S.C. § 1832(a) & (b) (criminalizing 
theft of trade secrets in the Industrial Espionage Act); 18 U.S.C. § 
1839(3)(A) (defining term “trade secret” to require that owner thereof “has 
taken reasonable measures to keep such information secret.”).   
 
In short, it is unacceptable to suggest an injury by a breach of secrecy when 
it was one’s own gross negligence, reckless indifference, and 
mismanagement that caused the breach, as is the case here.  This is what 
Congress and the courts have determined for the private sector.  The SJC 
should not demand a different standard for itself.   
 
Such a result would not be the only example where Congress applies to 
Americans what it avoids for itself.  As Ira Winkler wrote in the attached 
National Review Online article: “The Economic Espionage Act requires 
information to be protected to the same extent that one seeks to classify it as 
a secret or claim legal protection. Given the outrage expressed by some 
Senators, it is clear they wanted the information to be secret.  But if 
information is left as unprotected in public or healthcare-related businesses 
as it was by the SJC staff, corporate executives could be heavily fined or go 
to jail under HIPAA (Health Insurance Portability and Accountability Act), 
Sarbanes-Oxley, or GLBA (Gramm-Leach-Bliley Act) regulations.” 
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III.  CONSIDERATION OF ETHICS 
 
No Code of Ethics Was Violated  
 
It is understandable that in common speech one might view the reading of 
other people’s documents as improper.  But ethics is not as inelastic as 
etiquette or as elastic as morality.  Ethics must be anchored in a written or 
unwritten code.  Reading opposition documents is not a breach of any 
written code of ethics applicable to Senate employees.  It is simply untenable 
or incredible to argue that there is an unwritten code of ethics applicable to 
the SJC.  
 
Moreover, given the public interest in access to information, it may be 
impossible to stop a government employee from discovering lawfully 
obtained information or to protect all Senate documents from discovery and 
disclosure.  See Bartnicki v. Vopper, 121 S.Ct. 1753 (2001) (“privacy 
concerns give way when balanced against the interest in publishing matters 
of public importance.”) 
 
From legal ethics perspective, one cannot characterize the reading of 
documents on a widely-accessible computer network as an ethical breach 
given that there was no duty or relationship to the documents’ authors.  The 
Code of Ethics for Government Service expressly obviates such a duty, or 
relationship of confidentiality.       
 
In 1958, by concurrent resolution, Congress established the Code of Ethics 
for Government Service (House Concurrent Resolution No. 175, July 11, 
1958, 72 Stat. B12). It was intended to be "essentially a declaration of 
fundamental principles of conduct that should be observed by all persons in 
public service" (H.R. Rep. No. 1208, 85th Cong., 1st Sess. 1 (1957).  The 
Code is a source of authority and jurisdiction for the Senate Ethics 
Committee.  See Appendices C and E of the Senate Ethics Manual,   
 
The Code states in its first clause that a government employee must “put 
loyalty to the highest moral principles above loyalty to persons, party, 
or government department.”  Mr. Miranda had no duty to prevent him 
from reading the relatively few documents he read.  
 
As stated in the enclosed Offer of Clarification, Mr. Miranda discussed with 
his Hatch colleagues to whom his duty was owed as a Judiciary Committee 
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counsel.  While other counsel argued that their duty was to Senator Hatch, 
Mr. Miranda viewed his duty to the SJC’s client purpose, in his case the 
constitutional duty to confirm judges, and not to Mr. Hatch alone.  Mr. 
Miranda believed his client purpose was the defense of the reputations of the 
embattled judicial nominees.   
 
Mr. Miranda’s view is in keeping with the Code of Ethics for Government 
Service    
 
Mr. Miranda Had Free Agency To Do As He Did 
 
The Code does address the use of confidential information “as a means of 
making a private profit" (72 Stat. B12, Par. VIII).  The Code does not 
prohibit any other use of information.  But Clause IX is a whistleblower 
provision and creates the affirmative duty to “expose corruption wherever 
discovered.”  It is difficult to imagine how wrongdoing could be discovered 
except through the inadvertence of the wrongdoer, or as in this case, the 
grossly negligent administration of the SJC computer servers in the context 
of the most adversarial and toxic committee in the Congress. 
 
Even in the heavily litigated and regulated area of protection of attorney-
client communications to the extent this is applicable to Mr. Miranda, the 
steps a person takes to protect his or her documents are significant factors in 
determining whether that person established an expectation that the 
documents should be considered confidential.  See Securities and Exchange 
Commission v. Lavin, 111 F.3d 921, 929 (D.C. Cir. 1997) ("If the holder 
wishes to preserve its privilege, 'it must treat the confidentiality . . . like 
jewels - if not crown jewels.' )   
 
In other words, the holder must zealously protect the privileged materials, 
taking all reasonable steps to prevent their disclosure."); United States v. 
Rigas, 281 F.Supp.2d 733, 737-38 (S.D.N.Y. 2003) (considering 
"reasonableness of the precautions taken by the producing party to prevent 
inadvertent disclosure of privileged documents"). 
 
Here, the documents were, in effect, available for all authorized users to 
read, hence any expectation of confidentiality was stripped away.  It was not 
that just that the documents were accessible to all users of the SJC computer 
network because of the groass negligence described in the Pickle Report, it 
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is also important that the individual users whose documents were read took 
none of the many localized measures to protect their own documents.   
 
The documents were accessible due to both the negligent failure of system 
wide security protocols but also because of the lack of individualized 
passwords or other measures that every user could have easily taken.  
Partisans who now claim that their confidential documents were improperly 
accessed, stolen, or leaked made no effort to protect the documents, and in 
fact took the affirmative step of placing the documents they deem 
confidential in a network-accessible location as opposed to keeping such 
documents on a removable disks, a common practice in law firms.   
 
Any Possible Confidentiality Was Legaly Waived 
 
Second, even indulging the unwarranted assumption that the documents 
were confidential under Senate Rule 29.5, any privilege against disclosure 
that could be claimed by their creators was waived when the documents 
were placed on the network.  
 
A leading case in the analogous area of inadvertent disclosure of documents 
exposing attorney-client confidences, Alldread v. City of Grenada, 988 F.2d 
1425, 1434 (5th Cir. 1993), holds that, while some courts find that any 
disclosure amounts to a waiver of privilege, "[t]he majority of courts . . 
.have opted instead for an approach which takes into account the facts 
surrounding a particular disclosure."   
 
Courts consider factors including the reasonableness of the precautions taken 
to prevent disclosure (as discussed above), the relative importance of the 
communication, efforts taken to rectify the disclosure, and the extent of the 
disclosure.  See Myers v. City of Highland Village, 212 F.R.D. 324, 327 
(E.D. Tex. 2003); Scott v. Glickman, 199 F.R.D. 174, 178 (E.D.N.C. 2001); 
Lois Sportswear, U.S.A., Inc. v. Levi Strauss & Co., 104 F.R.D. 103, 105 
(S.D.N.Y. 1985); Hartford Fire Ins. Co. v. Garvey, 109 F.R.D. 323, 328-31 
(N.D. Cal. 1983); see also Restatement (Third) of Law Governing Lawyers, 
§ 79, cmt. h (2000). 
 
Here, all factors indicate that any privilege claimed in the 
documents was waived.  As discussed above, there were no reasonable 
precautions taken to protect the confidentiality of the documents.  The 
importance of the documents to Democrats (as indicated by the current 
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brouhaha over their disclosure) actually favors the inference of a waiver for 
the lack of precautions.  The fact that thousands of documents were 
disclosed, rather than a few, also weighs strongly in favor of a waiver. 
 
Even under the American Bar Association's Model Rules of 
Professional Conduct, there would be no bar to an attorney using documents 
if they were confidential documents inadvertently disclosed during 
litigation.  The Model Rules require that a lawyer receiving documents that 
the lawyer knows or should know were inadvertently sent "shall promptly 
notify the sender."  Model Rules of Professional Conduct Rule 4.4(b) (5th ed. 
2003).   
 
The official Comment confirms that the only duty of the lawyer receiving 
inadvertently-disclosed documents is to "promptly notify the sender in order 
to permit that person to take protective measures."  Id. cmt. 2.   
 
Although the Pickle Report gets it wrong in part, we believe that Mr. 
Miranda had reason to believe that Ryan Davis, the Republican technology 
consultant, had attempted to inform the Systems Administrator of the 
openness of the server.   The Pickle Report, in fact, confirms that Mr Davis 
tried to do so by evident in an email by Mr. Davis.     
 
Mr. Miranda Had Full Whistleblower Authority 
 
In this situation, in which the documents found on a widely-accessible 
computer network raise potential or actual issues of improper conduct in the 
Senate confirmation process, a government employee is under an ethical 
obligation to further “discover” and even “expose” the documents.   
 
Under the Code of Ethics for Government Service, a government employee 
should expose improper conduct “wherever discovered.”  Code of Ethics 
for Government Service, art. IX, Pub. L. No. 96-303, § 3 (1980).   
 
While the Code of Ethics is "entirely advisory and imposes no affirmative 
legal obligation on any government employee" (see National Federation of 
Federal Employees v. United States, 688 F.Supp. 671, 688 (D.D.C. 1988), 
vacated by American Foreign Service Ass'n v. Garfinkel, 490 U.S. 153 
(1989)), this is a situation in which there is no competing interest that would 
weigh against continued discovery or disclosure.   
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In such a situation, the intent of Congress to expose misconduct should be 
honored as part of the "public trust."  Code of Ethics of Government Service, 
supra, art X. 
 
Mr. Miranda Followed the Kennedy Standard 
 
Finally, one of the earliest documents the unnamed Hatch colleague gave  
Mr. Miranda was a talker prepared for Senator Kennedy by his nominations 
counsel and a memo chronicling her distribution of an inadvertently-
obtained Republican strategy memo and its leaking to the press.  The talker 
for Mr. Kennedy states “there was no impropriety because the document 
was neither confidential nor privileged.”   
 
Conclusion 
Neither the unnamed Hatch colleague nor Mr. Miranda violated any law, 
Senate rule, or Code of Ethics, and Mr. Miranda acted in keeping with the 
Code of Ethics for Government Service.  The gross negligence described in 
the Pickle Report obviated the elements of any alleged offense.   
 
Finally, the key finding of the Pickle Report was that the SJC’s “security 
vulnerabilities appeared to have been caused by the Administrator’s 
inexperience and lack of training and oversight.” (Emphasis added.)   The 
Pickle Report as a whole chronicles a history of negligent hiring, negligent 
failure to train, and negligent supervision of the admittedly unqualified 
administrator by those with oversight responsibility.        
 
It is undisputed that the SAA and its Secret Service technical supervisors 
were responsible for the oversight of the SJC network.  In this case, in effect, 
the SAA investigated itself and found itself negligent, though they never 
explicitly admitted it.  Notwithstanding the lack of oversight, the Pickle 
Report focused its attention on conduct of SJC staff, such as Mr. Miranda, a 
mere user of the network.   
 
As a matter of law, this bears determinatively on exculpating Mr. Miranda of 
any criminal offense. 

 
  Sincerely, 

 
   Arthur D. Mckey 
   Counsel for Manuel A. Miranda 


