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Jdie 21, 2002

Memarandum

TO : Senators Kennedy, Schumer, Durbin, and Cantwall
FROM 2 -

SUBJECT Strategy on Judges

In advance of the Judiciary Democrats’ meeting on Tuesday at 2:15, below is the
strategy regarding judges that we recommend that you suggest to Senator Leahy-

1, ancel or Rese e Deb Cook, € Circuit nominee, Senator Leahy s
Suggesting that a hearing far Deborah Cook ba scheduled for August 1, and,
Senator Leahy may have pramised Senator DeWine that he will hold a hearing
for Cook this year. Cook Is extremely controversial on labor, employee rights,
and right te jury issues and should net have a hearing this year. If Senator
Leahy has indeed pramised DeWine a Cook hearing, we suggest that he
schedule Coak for after the November elections. Giveh aur schedule of
controversial nominees (see below), it will be difficuit to mount any effectite

* ehallenge ta Caok if she js schaduled for sarly August. We recommend that

Reena Raggi (2™ Circuit) be scheduled for eany August instead of Deborgh

Cook

3

2. imi ar o
Senator Leahy has promised hearngs for Priscilla Owen, Miguel Estrada, and
Michael McConnell, Other than these nominees, and the two raminaing non-
coniroversial nominees Reena Raggi (2™ Circuit) and Jay Bybee (8" Circuit), no
additicnal judges should be scheduled.

3. Timing of Hearings
. Owen. The consensuys js to make Priscilla Owen the b
Senato S SU ted, with tha ho i

her. y
. Estrada. Migyal Estrads will be mare difficult to.defeat given the sparseness of
his racord. We agrae with Sanator Leahy that Estrada should be scheduled for
September 19®. This will give the groups time to complets their resaarch and 4
the Committae tifie o callect additiong| information, including Estrada‘s Sclicitor
General memos (see belgw), b, ¢
« McConnell. McConnesli will also be difficult to dafeat. While he has g clear anti-
choite record, he has the strong support of some Demoerats and progressives.
MoCannelt's clear anti-choice recand, however, makes him 2 gaod norninee io
bring up before the November elections, While Senatar Leahy has suggested
that a hearing for McConnell be scheduled on Qctober 3", we would suggest
October 10™, ta pravide enough time for preparation afier the difficult Estrada
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hearing. -

Suggested Schedule:

July 18" Priscilla Owen -5™ Cireuit

August 1%:. Reena Raggi - 2™ Circuit (non-contraversial) —nstead of

Cook.
Septamber 5™  .Jay Byk#E— 8% Circuit (supported by Reid)
Septamber 19"  Miguel Estrada — D.C. Cireuil
Octaber 10™: Michael McConnell - 10™ Circuit

Q j strada’ icjtar Ge I's M

Senator Leahy took the important first step of asking for Memoranda that
Estrada produced while working at the Solicitor General's Office. Unfartunately,
the Department of Justice has refused to turn over the memos, and Senator
Leahy has been harshly criticized for this in the Press (two pieces in the
Washington Post alone). We expect the Administration will continue to fight any
atternpt to turn thase over, but there is precedent for getting these Memas—it was
done for the Bork nomination and ihree other lower court nominations. Wa
suggest that you encourage Senator Leahy to continue fighting the
Administration for these Memos and, if possible, that ane of you help him in this

fight

fe ¢
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g‘{;monndum: SENATOR ( 5 ) April 17, 2002

: . JNEp '

FROM
SUBJECT ; Call from Elaine Jones re Scheduling of 6™ Cirenit Nominees

Elaine Jones of the NAACP Legal Defense Fund (LDF) tried 10 call you today to ask that
the Judiciary Commitee consider scheduling Julia Scott Gibbons, the uncontroversial nominec
to the 6% Circuit at a later date, rather than at 2 hearing next Thursday, Apri] 25th.  As you keow,
Chairman Leahy wauld like to schedule a hearing next Thursday on a 6 Circuit nominee
because the Cireujt has only 9 active judges, rather than the authorized 16, (These vacancies are,
as you know, the result of Republican inaction on Clinton nominaes). Senator Leahy would also

like to move a Southem nominee, and wants to do a favor for Senator Thompson, Tl L7
P&-&‘EJ /."

Elaine would like the Committee to hold off on any 6™ Circuit nominees until the %_
University of Michigan case arding the constitutionality of ative action in hi

education i ided by the en banc 6™ Ctrouit. This case is congidered the affirmalite acton
case most likely to go w0 the Supreme Court. Rumors have been circulating that the case will be
decided in the next few wecks. The thinking is that the curvent 6 Cireuit will sustain the ]

affirmative action program, but if a new judge with conservative views ig confirmed before the
case is decided, that new judge will b eble, under 6* Circuit rules, 1 review the case and vote
on it.

LDF asked Scpator Leahy's staff yesterday to schedule Richard Clifton, an
uncontroversial nominee to the 9* Circuit, befors muving Gibbens, but they apparently refused.
The decisian has to be made today (or by early Thursday morning) since the hearing will be
noticed on Thursday.

@R «rid ] are a fittle concerned shout the propricty of scheduling hearings based an
the fesolution of 2 parricular case. We are also aware that the 6* Circuit s in dirc need of
additional judges, Nevertheless we recommend that Gibhons be scheduled for g 1 earing:
the Michigan casc is important, and there js 5te damage that we can foresee in moving Cliftan
first, (It should be noted thax ClifRon was nominated three months before Gibbons and that
Clifon's seat, and not @ibbens’, has been d ignated 2 judicial ermergenty.) Elaine will ask
that no 6th Cireuit nominee be scheduled until aftcr the Michigan case is decided. This may be
oo much to promise: we only have threc uncontraversial circuit court nominees left 2bel tho of
these are from the 6th Circuit,

Recommendation: Let Elaine know that we will ask Senator Laoky to schodule Gibbons nﬂer- )
Clifton. Given the dearth of uncontroversial nomin ecs, however, the Comemitiee will probably
have 1o hold 8 hearing for Gibbons on May 9 even if there's yet no decision in the Michigan
case. C
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Memorandum June 4", 2002
TO : SENATOR (W

FROM 1. D - A

SUBJECT : Meeting with Grc;ups on Judges — Wednesday, 11:50am
$. ¢

As you know, the meeting with the groups to discuss the strategy an judicial nominations
is scheduled for tomortaw at 11350, Both Senator Schumer end Senator Durbin will be able 1o
strend. The six principals who will attend are: (1)Wade Henderson, (2) Ralph Neas, (3) Leslie
Proll of the NAACP LDF, (4) Naney Zitkin. , (5) Nan Arap, and (6) Kate Michelman. It turns out
that neither Marcia nor Judy can make it torarrow ~ Mareia has 3 board meeting and Judy, 2
family emergency,

We expect that the agenda will include & discussion of: (1) deleyiug a hearing for Dennis
Shedd, a nominee to the Fourth Circuit, who Sen. Leahy would Jike to schedule on June 27 1 (2)
whick cireuit court nominees should be scheduled prior 1o adjournment; and, (3) ovr next big

fight.
Schedule

At prescnt, there is anly one nancontroversial circuit court nominee (with & complete file
and blue slips) who has not already been scheduled for a hearing. This nominee is John Rogers
(6" Cireuit), who Senator Leahy will likely schedule for 2 heating on June 13*, In addirion, thers
have been rwo recent nominees to the 2™ Cirouit and to the Ninth Circuit, whose recgyds are now
being rescarched, and who may prove to be noncontroversia),

Senator Leahy would then fike Lo schedule Dennis Shedd on June 27" Tudge Priscilla
Owen after the Yuly 4" recess, and Migue] Estrada in Septemnber.

Ihe groups should be gncouraged to propose some specific nominees who can be moved
forward before adjournment. Clearly, there are few nomjnees who are noncontroversial, but the
groups shouid oe pushed an whettrer they would agree on a heating for some eontraversial
neminees such ag SteelgnTymkovich, or Michasl McConnell. (For whom Leahy has already

promised 2 hearing), on the theery that these nominees are less problematic than others.

Shedd .

Sengtor Leahy has told the groups that he would like to have 2 hearing on Dennis Shedd
this month. Senator Hallings is supportive of Dennis Shedd’s nomination and is, ceportedly,
pressuring Senator Leahy to move forward on 3 hearing. The groups have strong concetns abaur
Shedd. He s quite bad on civil rights and federalism fasues, and hc has hundreds of unpublished
opinions that havs not yat been reviewcd, The groups are opposed to having 2 hearing on him
this month in paurt because they do not believe that they wil) be able o do an adequate review of

. *

WJE2:T  EB@2" AT AON

~  pesl'd B22°ON—

P.

)

/



' . ¥ P.a%7

hig extensive record by June 27% particularly given that they are gearing up to oppose Judge / ( )

Owen, ¢
We believe that you should hear the groups® ¢oncerns regarding Shedd, but that you

should strongly encourage the graups to work with South Carolina groups and individuals to

apply ptessure on Senator Hollings. We lmow that some of the groups, including LCCR and the

NAACP will meet with Sen. Hollings on Thursday regarding Shedd, but mare pressure will

likely rieed to be applied because Sen. Hollings is quite committed to moving Shedd this manth.

Recommendation: Encourage groups to work with South Carolina groups to influence Sen,
Hollings.

r Bi
The current thinking froro Senator Leahy is thar Judge Owen will be our next big fight,

after July 4" recess. We agree that she is the right choic — she has 2 bad recard on laber,
personal injury, and choice issues, and & broad range of national and local Texas grqups are ready
to oppose her. The groups seem to be in agresment with the decision to move Owen in July.

Recommendation: Meove Owen in July. "A

. *

! O
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- MEMORANDUM
To: Senator Durbin
From:
Date: June 5, 2002
Re: Meeting with Civil Rights Leaders to Discuss Judicial Nominationd Strategy

Thursday, Juge 6, 5:30pm, Russell 317

Senator Rennedy has invited you aind Senator Schumer to aftend 2 meetng with civil rights leaders
lo discuss their priorities s the Judiciary Committes considers judicial nominees in the ceming
months. This meeting was criginally scheduled for Jate Wednosday morning,

This meeling is intended to follow-up your meetings in Senalors Kennedy's office last fafl, The
guest Jist will be the same: Kate Michelman (NARAL), Nan Aron (Alliance for Justice), Wads
Henderson (Leadership Conference on Civil Rights), Ralph Ncas (People For the Ametican Way),
Nancy Zirkin (American Association of University Women), Marcia Greenberger (Ndjional
Wamen's Law Center), and Judy Lichtman (National Partnership). -

The meeling is likely to touch upon the follawing topics: o

* Their floor stratsgy far opposing D. Braoks Synith, wha was voted out of Commitee 12.7.

» Theit concerns with Denanis Shedd, a controversial 4th Circuit nominee from South Carolina \/
Under pressure from Senator Hollings —who apparently js hacking Shedd becauae M tridl Jawyers

wan him off the district court bench — Chainman Leahy is planning to hold 2 hearing in late June,

The groups would likc more dme o regd through Shedd's many unpublishcd opinions, whith were

anly recently pravided to the Conynittee, and to rcquest court itanscripts, Based ona preliminary
Teview, this nominee poses a number of problems: he has narrowly interpreted Congyess's power

under the 14th Amendment (in one instance, he was unanimousty reversed by the Supreme Court);

he has 2 Jong tack record of dismissing civil rights claims: he once revoked indigent status for a
litigant who used her mother's computer and fax machine to file pleadings; and be has made
insensitive comments abour the Confederatc flag,

* The Tudiciary Commitiee’s schéduje for the sumnmer and fall. In spite of the White Housc's
intransigence, the Compmittce continues to schedule hearings at a rapid pace — cvery two weesks
threugh the end of the session, Bruce Cohen has outlined the fellowing scheduje:

June: Ragers (6th Cirenit-KY); Shedd (4th Cipcuit-SC)

July: .Owen (Sth Cirenjt— ; Raagi (2d Circuit-NY)

Sept:  Estrada (DC Cireuit); passibly Bybee (Sih Circuit.NV) (backed by Reid)

Oct:  McConnell (10th Circeuit=-UT)
Lezhy has effectively promised rhat Owep, Estrada, and McConnell would Bet hearings this year,
Like Shedd, thesc three will Benerale significant opposition and coniroversy. The groups fee) that
Owen is vulnerable to defeat, but Bstrada and MeConnell will be hard Io vots down in Cernittee,
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* The White Housc’s unwillingness to compromise, On NPR (his wesk, White House Counse]

Alberto Gonzalez said: |
U'm not sure this (judges] is an area Wwhere there should be a great deal of compromise

on principle. Repremably, . , . we may have to be patient and wait to sse what
happens in-the November election. And that may be viewed as a sort of crass
palitical assessynent but that is in fact gus. One way to get this thing moving is to
take back the Senate so that we can at least get our judpes onto the full Senate floor.

Atthe moment, 2 aumber of Democrats — Edwards, Graham, Nelson (FL), Levin, Stabenow — are

in stalled negoriations with the Whitc House over judges.
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MEMORANDUM June 12, 2007

TO :  SENATOR (W) 0 .
FROM P RN |

SUBJECT Judpes — Sehedule far the Year & Chairing A Heazing

I. Schedule for the Year and the Shedg and Cook Problemg

the July 4™ recags, Daschle told him "ne” by; approached Lcahy ta discusy 5 mare
aggressive hearing sehedile, The Propased schedule is a5 follows:

- Tune 13% Ragers (6" Circuir)

» June 27% Shedd (4™ Cipeujr) b+
. July 18 Owen (5* Cizeui)

. August |4 Cook (5" Circuit)

. September 5¢ Raggi (2% Civcuit)

. September 19% Estrada (DC Cjzeuir)

. Octaber 3% MeConneli (1% Circuit)

mind about the Shedq hearing, teying g ’-khy s

Wdp2:T  E@ES’ AT AON

—

e 1T d—— BZ2 ONe—e




speed (since he couldn't attend the mecting in your hideaway). The three of you should
approach Leahy as soon as possible and tell Leahy that:

. You are very concemed ahout Shedd becavse he ias numercus unpublished
opinions and because his nomination will infuriato the African Amertican
community before the SC clection, but you understand the Hellings prablem, If
Hellings can be moved, you propase postponing the Shedd hearing.

You understand he iz contemplating & mare aggressive hearing schedule that
includes a hearing for Debhie Cook for the 6 Circuit; and you believe she should
not get & heating this year, For months, labor and other groupe have told us that
she i5 highly prablemnatic, and we should send her nominatjon back ¢ the Whits
House. We won't suffer publically if we don’t have a nemination heiﬁng for her.

. Ullimately, if Leahy ingjsts on having an August hearing, it appears thal the grouns are
iiling 1o let vich go through (the core of the coalition znade that decision last
hight, but they are cheeking with the gay rights groups).

Given this information, do you want ta talk ta Sehurmer ~ apd Durbin — about having this
conversation with Leahy and then speak with Lealy? We strongly recommiend that you have
these conversations, aud we believe Leahy must be approached gquickly.

DECISION:
Yes, Twill talk to Schurper and Durbin; the three of us will go to Leahy
No, ] will not speak with Schumer and Durbin or Leahy

II. Chairing A Hearin_g

As you know, Senator Leahy asked that you chair the last nomivations hta:ing:"hut'givm
your schedule, you could nat. His staff is now asking us to choose the hearing you would like to
chair (s=e the schedule above),

@and T propeS¥ that you chair the Owen hearing of July 18% . Ag you know, Owen
will prahably be our next big fight - The grassraots orpanizations are organized in Texas, and the
national groups are prepared, as well. In addition, Tudiciary Democrats expect to fight her,
hearing attendanoe shiould be good, and, the issues are clear = Enron/pro-business and choice.

You should know, the Leahy staf¥ (and the Sehumer staff) propese that you chair the
Estrada hearing. @il and I disagree, Although other staffers s=e 1ID.-':strau:la as a civil rights
Fro‘blern. llrecausa he has no record, thers isn't eivil rights ammunition, We don't believe Bsirada
is “your kind of fight,” We think Durbin or Schumer might be better for the Estrada hearing
(and, at least on the staff level, there’s interest fram the Schumer office).
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DECISION: I wil] chair a hearing on ! Shedd (6/27)
.’ Owen (7/18)
ll Caok (8/1)
" Raggi (9/5)
Bstrada (9/19)
MeConnell (10/3)

< SR
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Tn: Smafar Durbin =l b M et e,
From:
Date; October 185, 2601

Re: Meetng with Civil Rights Leaders, Tuesday, October 16, 2001 at 5:30 p,m,

You are scheduled to meet with leaders of several civil rights organizations to discuss their serious
conicems with the judieial nomination process. The Jeaders wil) inclnde: Ralph Netas (People For
the American Way), Kate Michelman (NARAL), Nan aten (Alliance for v stice), Wade Hendersan
(Leadership Confersnce on Civil Rights), Lesiis Prall (NAACP Legal Defense & Education Fund),
Nancy Zitkin (American Association of University Wamen), Mareia Greenberger (National
Women’s Law Center), Judy Lichtman (National Parinership), and a representarive from ths AFL-
CIO. The meeting 'will take place in 517 Russell, with Senators Kennedy and (possibly)
Schumer alsp Present.

The immediatc cutalyst [for.Tuesday’s mecting was the annonncament last Thursday that the
ludiciary Cornmitter wonld hald 2 hearing in one week on district court Judge Charles W, Pickering,
Sr., a highly coniroversia] nominee for the Fifth Circuit. The interest roups have tweo objections:
(1)in light of the terrorise attacks, itwas tieir understanding that no controversial judicial nominees
would be moved this fall; and (2) they were given assurances that theywould receive plentyofnatics .
1o prepare for any contraversia’ naminee. :

Judge Pickering, you will zeexil, has o checkered past: he wrote a law roview student note
recommending that the Misgi séicpi legislatiue fostare its miscegenation law; as 2 stare legislator, he
commission’ and as a Republican activist, he Promoled an anti-abartion plank to the national party
plaiform, He has written some -innmversi;l opinions while serving on the dismrict cour,.criticizing
prisoner aceess e the courts arid the “drie persen-one vgte" principle, The intcrest groups belicve
thar a high percentage of Pickeving’s apinione ar€ unpublished. one reason why they abject to the
lack of time to prepare for his hearing. o0 o

Recognizing that Thursday's hbaring is likely to go forward, the groups are askin that the
Committee bold a secor.d hearing on Pickering in a few weeks, when they wili %IW! had
adequate time to research bimi fully. The decisian 1o schedule Pickezing's heari ng was made by
Senator Leahy hinsclf, not his s so.the groups are likely to agk Yau 1o (ntercede pexsonally, They

will also seek aseuraeices that they will receive ddequate warmning of futre copwroversjal Homigees,
" L oo
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f. 1
MEMORANDUM
To: Senator Durbin
From: '
Date: November 6, 200]
Re: Meetiag with Civil Rights Leaders, Tuesday, November 6, at 5:00 p-m
317 Ruggel]

r

Following up on a meeting in mid-October, you are scheduled to mect with Jeaders of several givil
rights organizations to discuss thejr scrious concarns with the judieial nonination process, The
leaders will likely include: Ralph Neag (Pcople Forthe American Way), Kate Michelman (NARAL),
Nan Aron (Alliance for Justice), Wade Henderson (Leadership Canfercncc o Civil Rights), Leslie
Proll (NAACP Legal Defense & Education Fund), Nancy Zirkin (American Association of
University Womey), Mareia Greenberger (National Waomen's Law Center), and Judy Lichtman
(National Partnership). The meeting will take place in 317 Russell, with Senatory Kennedy and
Schumer also present. e

identifying the most controversial apd/or vulnerable judicial nominees, The groups would Hie
0 postpene action on these nominecy until next year, when (presutnably) the public wil] be more
tolerant of partisan diss ey wolld also like to deve Op 2 strategy for moving these naminees, ,

nominess as bargaining chips, just as the Kepublicars oid: 3) they are opposed to Holding
hearings during recess. Although Senator Lenhy has resisted these moves so far, they are
. 7 W

reasonahle requests in onr estimatinnjg — C/A- BA‘S‘Z _



MEMORANDUM‘

Ta: Senator Durbin

From:

Date; November 7, 2001

Re; eeting with Civi) Rights Leaders Yesterday to Discuss Judges

Procedural gronnd ryjes, These inclyde: (1) enly ane hearing per month; (2) no mere than three
Judges per hearing; (3) giving Committes Democrats ang the public more advance potice of

Commiites. Theyalso identifieq Miguel Estrada (D.C. ¢ us, beeause he

AMtached js a table that 1 compiled, evaluzting the 19 Court of Appcals nominees and 3 few of the
controversial disprict cowt nominees, Based oy jn W from the proy » I would place the appel]ate

haminees in the calrgories below. Asterigks indicate that ¢ Senafor Ky Placed a hiold op the
nomipec, o - '\1
[€50]]

Bad gy
Clifton (9th Cir.)e Shedd (dth i) Boyle (4th Cir.)»
Melloy (8th Cjr.) " Roberts (D.C Cir,) 1" Owen (sth Cir))
O'Brien (10th Cir) .. L Smith (8th Cfr,y) - Sutton (8th Cir. )+
Howard (1t Cir.) " Pickering (5t Cix) Coak (Sth Cir. )
B. Smith (3rd Cir.) Tymkovich (10th Cir) McConpef (10th Cir,)
. Gibbons (5t Cir,) 1" Estrada (D.C Cir.)
Steele (11th Cir,) v Kuhl (5t} iy, )
i

.
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MEMORANDUM

TO i SENATOR ( Kuwméz)

FROM ;O

SUBTECT Judges and the Latino Community
| DATE ; February 28, 2002

Ralph Neas cadied {o et us know that he had lunch with Andy Stern of SEIU. Andy
Waats to be helpful 2¢ we move forward on judges, and he has great contacts with Lating media
outlets ~ Univision and others, Ralph teld Andy that you are anxious to develop a strategy for
the Supreme Court and 2 strategy for dealing with conservative Latino Circuit Court nominess
that are hostile to constjtutional and civil rights. Ralph and Andy discussed the possibility of 2
relatively small meeting lo discuss media strategy, and Andy believes there are sevepal Iszting
inedia leaders who share our concerns and would like to meet with you. Ralph propases that you
meet with key Latino medja leaders, Raul, Antonia, Wade, and Ralph. @and I think this ix 2
very guod idea

Would yau like to have such a meeling to discuss media srrategy and the Latino
commupnity? Ifso, Ralph and Andy will take the Jead in getting everyone to DC.

DECISION:

Yes, I want to meey with themn No, I don't want 10 meet
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- MEMORANDUM
To: Senator Durhin
From:
Date: Tune 3, 2002 6. ¢
Re: Meeting with Civil Rights Leaders to Discuss Judicial Nominations Strategy

Senator Kennedy has invited you and Senator Schumer to attend 2 mecting with civil xights leaders
to discuss their prinrities g the Judiciary Cammittes considers judicial nominees in the coming
months. For example, (hey believe ihat the Committse's current pace for nominations hearings
(every two weeks) is too quick; and they oeed more time to consider the rccord of Judge Dennis
Shadd, a controversial 4th Cireuit nomines whom Senator Hollings ia backing,

This meeting is intended to follow-up your meetings in Senators Kennody’s office last &1l. The
guest list will be the same; Kate Michelman {NARAL), Nan Aron [Alliance for J ustice), Wade
Henderson (Leadership Confetence on Civil Rights), Ralph Neas (People For the American Way),

- Nancy Zirkin (Amcrican Asgociation of University Women), Marcia Greenberger (National
Women's Law Center), and Judy Lichtman (National Parinership). Themeeting has been tentatively
schaduled for late Wodnesday marning.

Assuming your schedule permits, do you want to accept Kennedy’s invitation and attend the -

Meeting?
|
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MEMORANDUM September 27, 2002

TO: SENATOR ( Homﬁ) .
From: .

Re: Members Meeting an Judges-Monday ar Tuesday, Place TBA

There will be a judiciary membiers’ mesting early next week. We are irying to schedule
the meeting for Monday, after the S:30 vote, though Leahy hay proposed after the Caucus tunch
on Tuesday, which would conflict with your schedule, Senm, Leahy is eslling this meeting at the
request of several members, and, we recormnmend that the Tollowing iterns be discussed: (1)
Delaying 2 hearing for Coak; (2) Putting off a vote on McConnell or Estrada until after the

recess; and (3) gext Thureday’s vote on Shedd. boo

Cook .
As you know, Debbie Cook-who cusrently sits on the Obio Supreme Court—is a nominee

to the 6* Cireuit who is fiercely opposed by laber and civi] rights graups in Ohia. Sen. Leahy
wints ta schedule Cock for 2 hearing on October 9* or 10%, because he feels he has made a
promise to DeWine to dbo so.

While we haven’t finished reviewing Caok’s record, Justice Cook—like Tustice Owen--
seems terrible in cases involving workers and consumers. She is the mast prolific dissenter on
the moderate Ohie Supreraz Court. I4 her judicial campaigns—Obio, like Texas, elects its
Judges--she has received more money than any other justice from manufacturing and busipess,
and has received na money from laber unions. The Ohio Chamber Commerce has given her its
highest ratings for her decisions in employment law, insurance, and medical malpractice cases.
On the other hand, the Ohie Academy of Trial Lawyers hes written the committee that Cack is
“willing to disregard precedent, misimepret legislative intent and ignore constimtional mandates
in an effort to achieve a result that favors business over consumers,™ Ohio NOW and the Ohio
Employment Lawyers® Association have written that Cook’s "anti-worker record is becoming
legendary in Ohjo™ and that her opinjons seek to undermine the enforeement of state and federal
civil rights laws, She {s known for adopting strained or extreme legal propositiops to'deny relief
for workers, and is seen 2s “heart]ess™ and indifferent.

Sen. Leahy has 44ked whether you would be willing ra chair a hearing for Cook on
Octobet 9* or 10th. We beljeve that yeu should agree to chair her hearing, but that you should
push back against scheduling this hearing before the elections. The Committee has held hearings
on too many controversial nominees in a row, Not only would preparing for Cook's hearing be 2
challenge, but it would demoralize Demmoerats’ key constituents—in particular, labor=to have a
hearing for her befere the elevtion.

-CIO has wei ip with Daschie and Reed (as well as Lealy) sbaut ing Coo
and Ra.cd aschie have said they will discuss Cook with Leahy. Sen, Levin, who is opposed
to moving any additional 6 Cireuit nominecs given that the White House js 0ot cooperating with
him regarding nominess to that circait, will likely be approaching Democratic members gbont
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dejaying Cook. -

Recommendation: Agree to chair 2 hearing for Cook, but after the election in ghe lame
duck session.

cCanne

Sen. Leahy might wanz to schedule a Committee vote on McConnell and Estrada bsfore
the recess, We think this is a terrible idea and that voting on (and for) these nomineas would be
demoralizing to our base before the election. McConnell likely bas sufficient votes to go through
the Committee, but members have nat yot submitted fallow.up questions to him regarding
contradictary statemnents he made at the hearing about his views on abartion, the Bob Jopes case,
and the constitutionallty of the FACE Act. As for Estrade, he just had his hearing and we
certainly should not move him forward withaut resolving the matter cancerning the SG memos.

Recommendation; Do nat scheduje 1 vote on McConnel} and Estrada until after the
electian. '

Shedd

Shedd--the nominee to the Faurth Circuit who has terrible record in cases involving efvil
Tights, women’s rights, disability and federalism and who is fiereely opposed by Southern Civil
Rights groups (sec attached article)-- is scheduled for next Thursday’s Exec, We do pet know
how other members will vote regarding Shedd, We have heard that Sen. Edwards and Sen.

Durbin are leaning against Shedd,

It is likely that L=ahy will vajce vote Shedd and we suggest that you record 2 “no” vote
on him. Particularly given the high percentage of African-Americans on the Fourth Circuir and
the Republicans' resistance to placing Clinton nominees an that Court, it seemg necessary fo
resist a judge with such a dismal record on core civil rights and constitutional issues. ‘While
Shedd doesn’t have the “eross-burming” case of Pickering to disqualify him, he is as bad-prrhaps
worse=on the core substantive issues,

. ¢
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Senator Must See By 1/30
Senator Has Seen

MEMORANDUM

TO:
FROM:
CC:
RE:
DATE:

Lin attendance agreed to attempt to filibustar the
nominatien of Miguel Estrada, if they have the votes to defeat ~ °
cloture. They also agreed that, if they do not have the votes to
defeat cloture, a contestad loss would be worse than no contest,

All in attendance, Including Senators Daschle and Reid, voiced
the view that the Estrada nomination should be stopped because: 1}
Not to do so would set 5 precedent, permitting the Republicans ta
force through ail future confroversial nominees without answering
Senators' questions or providing important infarmation; 2) Estrads |s
likely to be 3 Supreme Court nominee, and it will be much harder ts !
e a Supreme Court settin if he is confirmed easily now: :
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It Is expected that & mation to praceed to the hominatian will be
brought to the floor on Monday. The Democrats da not intend to
Oppose that motion A motion for cloture could be voted on gs

early as Wednesday. _ |

0
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Leader Daschie asked all Democratic members of the ,_ ,
Committee to spend the time between now and Tuesday speaking to
Senators who have questions about Estrada, and to attempt to recruyit
vales to oppose cloture. The topic may also be discussed at the
Democratic Senators' retreat tomorrow. On Tuesday, Senator
Daschle inthds to raise it at thé policy lunch, and presumably

conduct a vpte caunt. L |
' K]

-

Everyn.:me also agreed to keep this matter carfidential.

fo ¢
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MEMORANDUM Februery 4, 2003
To : SENATOR ( Wm@ ) |
FROM P .,

SUBJECT Judges, Judiciary Tssues, Meeting with Civi| Rights Leaders

Estrada

The Senator-to-Senator conversaions continyc and things appear 1o be gnir‘ié w:ell.
That being said, we’ve heard thar Breaux will Supporr Estrada, Landriey is. a problem,

without much luck, and Senator Bayh, Sr. is going to speak with him, too. Hould vy he
witling to spaak with him 17 ! understand he has some substantiye questions thar

we've beem trying to apswer through his staff, but he's also cancerned baca_use he doespt

=mperament/ideclogical probiems, he'] fly to the Supreme Court and we won't be able
. tastop him), D wgnt ¢

You should also know that Wade spoke with Kerry and tald him that they want
him to take 2 leadership role on this jssue. Kerry agreed but wants v speak with you, |
think you shauld encourage Kerry ta sprak on the floor, Dag you agree?

Judiciary Hearing (Wednesday/9:30 a.m.) & Exec (Thursday/9:30 a.m.)

4g an Monday evening — the nomines is Jay Hybet

aring for 15 minute :30) ¢o agk Bybee questions, je w uld be very, v ,
beloful, We know thiy {3 marathon and not a sprint and that we have i chease our |
battles, but we alsg fee) that #t's important (o ask the bad Nominees questions at the ;
hearing, Bybee shouldr't 2=t & complete pass and at thjs point, only 2 or 3 Democrats !
¢an attend the hearing, . 5

I

Exee. Therewillbeg Judiciary Exee on Thursday at 9:30. I den’t think you need | ‘
o attand, but you should know that (a) we expect Surep, Raberts, and Cook to be on the !

schedule and held over and (®) the pasty conceal/carry gup bill (the oge you fouphy ar
the epd of Jast yga_rl will also be op the scheduls. We')) have it held aver, but this ——
means we should discuss your Stwategy for next week - - - e

n,
"~

'- '
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Conversation with Daschle ~ Estrada gnd Beyond

Tom, thanlks so much for your hard work on the Esizada nomination. You have dope
a terrific job rallying the caucus. Besause ef yau, I think we will be successful,

] know this is hard work, and jr's difficult getting the caucus o stick together arsund
the issue of judicial nominations, Accordingly, [ hope we can develop a long-term
strategy that acknowledpes the importance of the issue and the problems associated
with 4 filibuster strategy,

Given Bush’s plan te pack the courts, there are many bad nominatjons coming down
the track. I know we gan't fght all of them. but we should haye a short list of
consensus nominees that we zgres is Flibuster,

I'm concerned that after this fight, several in our caueus won’t be willlng o filibuster
again, and Bush will 11 the courts with conscrvatives. If we develop 2 leng-term

strategy, we can let members vote for many nominees because we've all agreed that
from time to time, we have te stick togather. What do you think? "o
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his comminment 1o core constitutional values, and he hag to prove that he
has the ability to be fair and impartial. By design, we know vetry littie
about Mr. Estrada, but the burden is on him to Prove to us that ke is fit

for a life-time appointment. He simply hasn't dege that.

He has serious teruperament problems. He's been eriticized by his direct

and he has refosed to answer the most basic questions about his views,
Over and over again, the Justice Department refusas to Provide us with
the documents from Estrada's time in EOVEInment practice, That’s
simply unaceeptable.

Organizations, gg_qluding dozens of Hispanic lahgr leaders across the
country, MALDEF, the Puerto Rican Legal Defenge Fund, and the ‘

Congressional Hispanic Caueys, i

Th:sr: ETOUps are laking their nessage and their coneerng about Estrads
to mainstrearn and to Spam‘sh-language press.  The Republican claim
thaf we are a_nh—Hi;pazﬁc Won't stick. We haye too much support, and
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* The D.C. Circuit s far too important to appeint someone about whom we
have so many questions. Key labor, civil rights, environmenta), and
admiristrative law cases are decided there, and we know it is a “feeder”
¢ircuit for the Supreme Court. The White House is almost telling us thar
they plan-to nominate him to the Supreme Court. We cap't repeat the
mistake we made with Clarence Thomas, ————

s

. ¢
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The 5th Circuit wag traditionally a bastiog of faimess and Justjce
even in the toughest of times. It has already been turned ipto pne

of the Jeast fajr and least just cireuit courts. We have ap obliggfﬁqn 2

to make sure it doegn't get any worse,

Wd82:T

T EEzd N —

£882° AT "AON




P.27

. BA
Memorandum April 7, 2003

TO : SENATOR ( M)
FROM -

SUBJECT : OWEN-ON FLOGOR

talking paints, We have aiso heard that Sen. Feinstein is convening z meeting of the
wamen Senators today afler the floor vole, .

Dorgan, Canrad, Bavcus, Hollings, Bryd and Miller, VZ;?Z

It would be helpful, if during the floar Vole, you spake to some of these
Members. The key paints are: @4

)

. Owen is extremely had on choice issues, warkar's rights, civil rights,
environmental protectian, She is clearly ene of the worst of Bushk’s

Texas-based women, (abor, civi) rights, worker's right groups oppose her,
a8 well as all the major Washington groups,

|

|

- It is important that Democrats keep theijr Powder dry until the Caucus and |
Leadership-havg decided how best to proceed gn her nominatian, f'

- {

l

!

|

o —————y, |

WdBZ:T  E0@2° 4T "AON

BE/BZ 'd= B2 'ON— . _ _




P.28

{
From: Allison Herwilt [AHERWITr@prochoiceameﬁca.org] i
Sent: Wednesday, April 02, 2003 11:04 AM ;
Ce: - |'
Subject: Owen floor|vote . "

At any time, Senate leabicrs may bring the nomination of Priscilla Owlen to the Fifth Cireuit Court to the floor for a
full Senate vora. NARA,L Pro-Chaiee Ameriea strangly oppases this Aomination and ' will scare this 2ot in the .

2002 Congressional sz:oni on Chosee, T‘"‘U o Ay m7 7 i :

Last yeor the Judi:iat}'komrnittee rejected nominations of both Priseilla Qwen and Charles Pickering - beth
based an the nominees records of hestility to constitutional freedoms and eivi] rights, In spite of this, President

course and approved the Cwen nemination, sending it to the Roor inkpite af jis Qarlier defeat. The Owen
nomination represents grave threat o 3 weman's right o choose; Pto-choice senators thould net approve this
lifetime 2ppointment ¢ the federa) bench.

* Priscilla Owen it 2 dedicateq conservarive judieial activist whose record an the Texas Supreme Cout
clearly indicates| har willingness - jndeed, her SaBENes « to restrict freadom of chojce and undernine Rpe
2. Wade. Owan wag a regular dissenter tg an 2lready conservative court op the issue of reprodyctive
rights. Her writ Ng in one case led farmer Texas Supreme Court justice, now: White House Counsel,
Alberto Ganzalu’s, to characterizo her disgent ag "an unconscionable aet of judicial aetvigm

* Qwen has repeatedly attampted to legistate from the bench to create impassibly high barriers - nowhere
found in Texas lhw - ta Prevent a young woman from exercising her right 10 choage, She inappropria tely
and unconstin rally wanted the Coust to ferce young wamen ta consider religious issyes In the dedision
of whether to have an abortion. She wanted the Ceurt o Fequire young waomen to demokicate thas they
understand “that many women experience emotisnal ang psychalogical” harm from abortion, even though

not in the state siatute, forcing a young woman i Prove to a public affigial that she considered the impact
of abortian on Il'l‘e fetus,

Clearly, these are a:ua{x of a judicial activist mtent on using her Power lo influence and rewrite - nat fairly
interpret - the Jaw, Wejq ghe cenfirmed to a lifetime “ppointment tu the Fifth Cireuit, her decisions ceyld affect
women's reproductive freedom for 2 generation to came,

Many of President Bush's judicial nomninees, including Priscifla Owen, have §ought o reassure the Sengte about
their vigws on 2 wamad's Tight te choose by daiming they will follow "settled Jawe," Thig is 2 simplistic and facile
respense to a Iegitimatd concerp. [ the 1992 case Played Parenthond of Southenstern Penrtsyluamia p, Casey, the
Supreme Court relaxedthe smandard by which laws Testricting abortion were to be Judged. The test for such, laws
was no langer “strict s tiny".b!rhnerc]y whether such Jaws impesed an “undue biyrday" OR a woman's right ta
choose. This lower g ard haz given tha Breen light to anti-choice advocates and state legislators, and indeed,
MAany new rastyictiony dp reproductive rights have baen enacted post-Caicy. State Jaws abridging freederm of
choice are evaluated b)J judges wha use ther awn diseration n deciding whyether an antl-choice jaw imposes an
"undue burden." Yet when e is hoatile tg the 1 i

ever find the burden urldye, Indeed, NARAL Pro-Choice America's analysls of 32 equrt of sppeals qpsee Wpplying
Casey shows that enly 15 of these cases werg decided by unanimoys pAnels. That s, mare than balf the time.
Judges viewing the sarme facts and [aw teached different conclusiens, In other words, in this post-Casey erq,

v
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attention, clrquit courLJ cwn have just as much or mare effect on the law a6 the Supreme Court. The Supreme
Court typically heats Elé'wtr than 100 cases » your; the federa] courts of appea], the courts immediately below the
Supréme Court, detidd almast 80,000 cases a year, Thus, fer most Americans, these are the courts of last resort.
Conservative activiets tealized thiy long ago, and set out on a patient byt relentess ef{ort to zapture the courts,
Patrick Buchanan suméned up the rightwing’s plan: “[Our conservative judicial appeintment strategy] could do
more to advance the sdcial agenda = school prayer, anti-pornography, anti-busing, right-te-life and quokaEin
amployment - than a; thing Congress can accomplish in 20 years #

Attached are imports L materials on Priscilla Owen's work to vnderrnine reproductive Tights, We hope you find
this informatien helpill and, ag always, invite you to call Allison Herwite 3t 573-3003 or Dontd Crene at 973-3047

with any questions. |

<<Qwan Hearing Anal;tsis FINAL doc>> <<Dwen Raper FINAL 7-15-02,doc>>
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