1.

UNITED STATES SENATE
COMMITTEE ON THE JUIMCIARY

GENERAL (PL'BLIC)
Name: Full name (include any former names used),
lohn Glover Roberts, Ir,
Position: State the position for which you have been nominated.
Associate Justice, Supreme Court of the United States

Address: List current office address. If state of residence differs from your place of
employment, please list the state where you currently reside.

Office:

E. Barrent Prettyman Courthouse
333 Constitution Avenue, N.W._
Washington, D.C. 20001

Residence:
Maryland
Birthplace: State date and place of birth.

January 27, 1955
Buffalo, New York

Marital Status: (include muden name of wife, or husband’s name). List spouse’s
octupation, employer's name and business address{es). Please also indicate the number
of dependent children.

Married to Jane Sullivan Robers, July 27, 1996,

Spouse’s maiden name: Jane Marie Sullivan

Spouse’s occupation; Attormey

Spouse’s employer: Pillsbury Winthrop Shaw Pittman LLP,
2300 N Street, N.W.
Washington, D.C. 20037

Twao dependent childrern.



6. Eduocation: List in reverse chronological order, listing most recent first, each college,
luw schivol, and any other institutions of higher education atiended and indicate for cach
the dates of suendance, whether & degree was received, and the date each degres was
received

Amended Harvard Law School, 1976-1979. Awarded 1.D. magra cum Taude June 7,
1979,

Artended Harvard College, 1973-1976 (entered with sophomore standing). Awarded A B.
swrmma cuny fawde June 17, 1976,

7. Employment Record: List in reverse chronological order, listing most recent first, all
povermmental agencies, business or professional corporations, companies, firms, or other
enterprises, parinerships, institutions and organizations, non-profit or otherwise, with
which you have been affiliated as an officer, director, parner, proprietor, or employvee
since graduation from college, whether or not you received payment for your services,
Include the name and address of the employer and job title or job description where
EppTOpRisle.

June 2003 - present: Judge, U.5. Count of Appeals for the D.C. Circuit, 333 Constitution
Avenue, NW., Washington, D.C. 20001.

Tuly 200%; Adunct Professor, Georgetown University Law Center Summer Program,
Jeremy Bentham House, University College London, Endsleigh Gardens, London,
WZIH OEG, Great Britain,

Januwary 1993 — May 2003: Partner, Hogen & Hartson LL.P., 555 13th Street, MW,
Washington, D.C. 20004,

October 1989 - January 1993: Principal Deputy Solicitor General, United States
Department of Justice, 250 Pennsylvania Avenue, N.W ., Washington, [.C. 20530.

May 1986 — October 1989: Hogan & Hartson, 555 13th Street, N.W., Washington, D.C.
20004, 1 joined the firm as an associate and was elected a general panmer of the firm in
October, 1987,

Novemnber 1982 — May 1986: Associate Counsel to the President, While House
Counsel’s Office, 1600 Pennsvlvania Avenve, N.W., Washington, D.C. 20500,

August 1981 — November 1982: Special Assistant to Attorney General William French
Smith, United States Department of Justice, 950 Pennsylvania Avenue, N.W.,
Washington, D.C. 20530.

July 1980 - August 1981: Law clerk to then-Associate Justice Willinm H. Rehnguist,
Supreme Court of the Tnited States, | First Swreet, N.E,, Washington, D.C, 20543.



June 1979 - June 1980: Law clerk to Judge Henry J, Friendly, United States Court of
Appeals for the Second Circuit, 40 Foley Square, New York, N.Y. 20543, At the time,
Tudpe Friendly also scrved as the Presiding Judge of the Special Railroad Reorganization
Court, & three-judge distriet coort.

Summer 1978; Law clerk, Carlsmith, Carlsmith, Wichman & Case (now Carlsmith Ball
L.LP.), 1001 Bishop Street, Suite 2200, Post Office Box 656, Honolulu, HI 96813,

Summer 1977: Law clerk, lce, Miller, Donadio & Ryan {now Ice Miller), One Amencan
Square, Box 32001, Indianapolis, IN 46282,

Military Service and Draft Status: Identify any service in the U8, Military, including
dates of service, branch of service, rank or rate, serial number and type ol discharge
received. Please list, by approximate date, Selective Service classifications you have
held, and stite briefly the reasons for iy classification other than 1-A.

No military service,

Selective Service Number: 12-46-35-304. Regiztered at: Selective Service System,
Indiana Local Board Ne. 46, 1200 Michigan Avenue, LaPorte, [N 46350,

05-16-T3 1-H - Regisirant nol currently subject to processing for induction or aliemate
service.

Naote: Beginning in 1972, all new registrants were classified 1-H and kept there until
efter the lottery drawing for their age group. Far year of birth 19535, the lottery drawing
was held on March 20, 1974, The highest number called for processing out of the 1-H
classification was number 95 for year of birth 1955, The lottery number for date of birth
January 27, 1955, was 323. Those regastrants with lottery numbers ahove the processing
number remained in class 1-H.

. Honors and Awards: List any scholurships, fellowships, honorary degrees, academic or
profesgional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or schievemnent.

Harvard College honors:

William Scoft Ferguson Prize, 1974, for “the outstanding essay submitted by &
Sophomore concentrating in History.”

Edwards Whitaker Scholarship, 1974, awarded to firsi-year students who “show the most
outstanding scholastic ability and intellectual promise as indicated by distinction in
studies and general achievement.”

John Harvard Scholarship, 1974, 1975, 1976, “n recognition of academic achievement of
the highest distinction.”



Detur Prize, 1976, based on cumulative academic record.
Election to Phi Beta Kappa, 1976
Bowdoin Fasay Prize, 1976, {or “the best dissertation submitted in the Eaghsh language.”

A B. degree awarded summa cum laude, 1976 Honors thesis on British domestic politics,
1900-1914,

Harvirrd Law School honors:
Editar, Harvard Laow Review, volumes 91-92. Managing Editor, volume 92.
1.D. depree awarded magna cum laude, 1979.

10. Bar Associations; List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups. Also, if any such
association, committee or conference of which you were or are a member issued any
reports, memomnda or policy statements prepared or produced with your participation,
please furnish the committze with four (4) copies of thess malerials, if they wre available
to you “Participation” includes, but is not limited to, membership in any working group
of any such association, committee or confarence which produced a repart, memorandum
ar policy statement even where you did not contribuie to it

United States Tudicial Conference Advisory Commitise on Appeliate Rules, appointed
October 1, 2000,

D.C. Circuit Judicial Conference, 1991, 1992, 1998, 2000, 2003, 2004, 2005.
Fourth Circuit Judicial Conference, 1993,

American Luw Institute, elected October 1990

Amencan Academy of Appellate Lawyers, elected August 19598,

Edward Coke Appellate American Inn of Coun, joined January 2001.
Supreme Coun Historical Society, joined December 10, 1987.

$tote and Local Legal Center, Legal Advisory Board (unpaid advisar to non-profil
organization) (resigned upon assuming the bench). .

Georgetown University Law Center, Supreme Court Institute, Outside Advisory Board
{unpaid advisor to non-profit arganization) (resigned upon assuming the bench).



MNational Legal Center for the Public Interest, Legal Advisory Board (unpaid advisor 1o
nof-profit organizadon) (resigned upon assuming the bench).

11. Bar and Court Admission:

a. List the date(s) you look the examination and the date you passed for all siates
where vou sat for a bar examination. List any state in which vou applied for
reciprocal admission without taking the bar exarmination and the date of such
admission or refusal of such sdmission,

District of Columbia Bar Exsmination sdmimsiered July 28 and 29, 1981,

Admatted to the District of Columbia Bar on December 18, 1981,

b. List all courts in which you hove been admitted to practice, including dates of
admission and any lapses in membership. Please explain the resson for any lapse
of membership. Give the same information for administrative bodies which
require special admission 1o practice,

District of Columbia Court of Appeals, December 18, 1981.

United States Couort of Federal Claims, December 3, 1982,

United States Court of Appeals for the Federal Circuit, December 3, 1982,
Supreme Court of the United States, March 2, 1987,

United States Court of Appeals for the District of Columbia Clreuit, March 31,
1988.

United States Court of Appeals for the Ninth Circuit, October 17, 1988,
United States Court of Appeals for the Fifth Circuit, Novemnber 4, 1988,
Umited States Count of Appesls for the Eleventh Circuit, May 31, 1995,
United States Court of Appeals for the Third Circuit, November 3, 1995,
United States District Count for the District of Columbia, February 5, 1996,
United States Count of Appeals for the Tenth Circuit, April 10, 1996.
United States Court of Appeals for the Seventh Circuit, June 21, 1996.

United States Count of Appeals for the Fourth Cirewt, November 24, 1997.



United Swutes Court of Appeals for the Sixth Cireuit, June 3, 1998,

Untted States Count of Appeals for the Eighth Cirouit, February 5, 19949,

United States Court of Appeals for the Second Circuit, Seplember 30, 19409
12. Memberships:

;. List all profescional, business, fraternal, scholarly, civie, charitable, or other
oreganizations, other than those listed in response 1o Questions 10 or 11 1o which
voul belong, or 1o which you hive belonged, or in which you have participated
since graduation from law school, Provide the dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committees, conferences, or publications.
Please describe briefly the nature and objectives of each such organization, the
nilure of vour participation in each such organization, and identify an officer or
other person from whom more detailed information may be abtamned.

Phi Beta Kappa, Nationial Academic Honor Society, Elected 1976, Contact: Doris
Lawrence, (202) 265-3808.

American Judicature Society. According to its website, the sociely "is &
nonpartisan organization with a national membership of judges, lawyers, and non-
legally trained citizens interested in the admnistration of justice.” was a
member from time-to-time during the 1990s, with lapses in membership. The
Society extends membership 1o sitting judges, Contact: Laury Licurance,
Membership Coordinator, (515) 271-22B5.

As detailed in the response to question 26, [ served in 1999 on the Joint Project on
the Independent Counsel Statute sponsored by the American Enterprise Instituie
and the Brookings Institution, co-chaired by former Senators George Mitchell and
Robert Dole. Contact: Thomas E. Mann, (202} 797-6050, end Norman J.
Ornstein, (202) §62-3893.

The Lawyers Club of Washington, Member since 1996. Social association of
lmwyers that meets for lunches and gnnusl dinner. Contact: Patrick L.
O'Donoghue, Esq., Secretary/Treagsarer, (301) 652-63880.

The Metropolitan Club, Member since June 7, 1995, Contect: Sandra Howland,
Coniroller, (202) 833-2500.

Robert Trent Jones Golf Club, Member since Diecemnber 1992, Contaci: Glenn
Smickley, Chief Operating Officer, (703) 881-4450.



Falisades Pool, Neighborhood swimming pool. Family membership since 2003,
Conjact: Joyce Chung, (301) 320-6490,

Justice Adwvisory Council, December 2000-January 2001, a group of 75-90
individuals formed to advise the Bush-Cheney trensition team on general issues
relating to the Department of Justice. | am listed as & member, but to the best of
my recollection did not participate m any of the Council’s activities. Contact:
Paul McNulty, (703) 209-3700. .

Republican National Lawyers Association, association of Republican

lawyers, joined Febroary 1E, 1991; last dues paid November 15, 1993;
membership expred November 15, 1994, Contact: Michael Thielen, Exscutive
Director, (703) 712-6335.

According to recent press reports, in 1997 1 was listed in brochores as s member
of the Washington Lawyers Steering Committee of the Federalist Society. The
same reports indicate that one could be on that Committee without also being a
member of the Society. | heve no recollection of serving on that Committee, or
being # member of the Society. | have participated in Socicty events, including
moderating & panel around 1993 and more recentdy speaking before a lunch
meeting of the Washington chapter on October 30, 2003,

b. If any of these organizations of which you were or are a member or in which you
participuted issued any reports, memoranda or policy statements prepared or
produced with your participution, please furmish the commirtee with four {4)
copies of these materials, if they are available 1o you, “Participation” includes,
but 15 mot limited to, membership in any working group of any such association,
committes or conference which produced a report, memorandum or policy
statement even where you did not contribule to it If any of thess materials are
not available to you, please give the name and address of the orzanization that
issued the repor, memoranda or policy statement. the date of the document, and a

summary of it sebiect mateer,

Mone, except for the Joint Project on the Independent Counsel Statute sponsorsd
by the American Enterprise Institute and the Brookings Institution. Four copies
of the report issued by the Joint Project are attached.

¢. Please indicate whether any of these organizations currently discriminate or
formerly discriminated on the basis of race, sex, or religion — either through
farmal membership requirements or the practical implementation of membership
policies, If so, describe any action you have taken 1o change these policies and
practices,
None have from before the time 1 jomed.

13. Published Wrilings:



a.

b.

List the titles, publishers, and dates of bouks, articles, reports, letters 1o the editar,
cditorial pieces, or other material you have writien or edited, including material
published only on the internet. Please supply four (4) copies of all published
material o the Committes

“The Takings Clause,” Developments in the Luw — Zoning, 91 Harvard Law
Review 1462 (1978) (unsigned student note).

Comiment, “Contract Clause — Legislative Alteration of Private Pension
Apgresments,” 92 Harvard Law Review B6 (1978) (unsigned student note).

Comment, “First Amendment — Media Right of Access,” 92 Harvard Law
Review 174 (1979) (unsipned student note).

“New Rules and Old Pose Stumbling Blocks in High Courl Cases,” Legal Times,

February 26, 19%0 (also reprinted in various sffiliated publications), co-authored
with E. Barrett Prettyman, Jr.

“Article TIT Limits on Statutory Standing,” 42 Duke Law Journal 1219 (1993),
"Riding the Coattails of the Solicitor General,” Legal Times, March 29, 1993,

“The MNew Solicitar General and the Power of the Amicus.™ The Wall Street
Journal, May 5, 1993.

“The 1992-93 Supreme Court,” 1994 Public Interest Law Review 107.
"Farfeitures: Does Innocence Matter? Legal Times, October 2, 1995,

“Thoughts on Presenting an Effective Oral Argument,” School Law in Review
(19497),

“Oral Advocacy and the Re-emergence of & Supreme Court Bar,” 30 Jouwrnal of
Supreme Court History 68 (2005).

Please supply four {4) copies of iy testimony, official siatements or other
commumications relating, in whole or in part, to matters of public policy, that vou
have issued or provided or that others presented on your behalf to public bodies or
public officials.

Aug. 23, 1993 I appeared before the House Republican Conference Task
Force on Crime to discuss crime legislation. Foor copies of
the hearing transeript are anached.



June 11, 1992 I appeared before the Subcommittes on Commercial and
Administrative Law of the House Judiciary Committee with
former Senatorg George Mitchell and Robert Dole and
former Solicitor General Drew Days to discuss the report of
the Jeint Project on the Independent Counsel Statate
sponsored by the American Enterprise Institute and the
Brookings Institution. Four copies of the hewring transcript
and the report from the Joint Project are attached,

- Flease supply four (4) copies, trangcripts or tape recordings of all speeches or
uilks, including commencement speeches, remiarks, lectures, panel discussions,
conferences, political speeches, and guestion-and-answer sessions, by you which
relate in whole or in part (o issues of law or public policy. If you have a recording
of & speech or talk and it is not identical to the transeript or copy, please supply
four {4) copies of the recording ss well. If you do not have a copy of the speech
ar & transcnipt or tape recording of your remarks, plesse give the name and
aildress of the group before whom the speech was given, the date of the speech,
and a summary of jts subject matter. If you have reason to believe that the group
has a copy or tape recording of the speech, please request that the group supply
the committee with a copy or tepe recording of the speech. If you did not speak
from & prepared text, please furnish a copy of any outline or notes from which you
spoke. If there were press reports about the speech, and they are readily available
to you, please supply them,

Brookings Institution, October 3, 1983, Washington, D.C., on Giving Legal
Advice to the President.

Indiana Umiversity School of Law, 1984 Harris Lectare series, Junuary 20, 1984,
Bloomington, IN, on Federal Court Jurisdiction.

Maryland Association of County Atlomeys, December 7, 1989, on Appellate
Advocacy.

District of Columbia Bar Associstion, Section on Administrative Law, September
19, 1990, Washington, D.C., on Supreme Court Environmental Cases.

American Bankruptcy Institute, December 7, 1991, Scotizdale, AZ, on Supreme
Court Bankruptey Cases.

American Academy of Appellate Lawyers, February 5, 1994, Kansas City, MO,
on Supreme Court practice.

Elderhostel, Rockvilie, MD), November 14, 1996, on Supreme Court ora!
AFZUmEnts.



D.C. Copyright Law Society, March 16, 1998, Washington, D.C., on Feltner v.
Colurmnbra Piotures,

Bureau of Nationsl Affairs, Supreme Count Constitutional Law Seminar,
Washington, D.C., September 11, 1998, on Supreme Coun oral ergaments.

D.C. Bar Administrative Law Section, September 24, 1998, Washington, D.C., on
NCUA v, First National Bank & Trust Co,

Adabama Bar Institute for Continuing Legal Education, 36th Annoal Southeastern
Corporate Luw Institute, Point Clear, AL, April 24, 1999, on recent Supreme
Court cases.

Anzona Bar Appellate Practice Section, June 25, 1999, on the certiorari process.

National Mining Association, Lake George, N.Y., September 10, 1999, on amicus
briefs.

Republican Natonal Lawyers Association, Washington, D.C., April 3, 2000, on
cases pending before the Supreme Court.

Cosmetics, Toiletries, and Fragrances Agsociation, Napa Valley, CA, April 26,
2000, on the First Amendment and commercial speech,

Symposium, Bicentennial Celebration of the Courts of the District of Columbia
Crrowit, Washington, D.C., March 9, 2001, Panelist on Constitutional
Confrontations in the District of Columbis Circuit Courts, Proceedings published
at 204 FR.D. 499,

National Association of Legal Secretaries, Washington, D.C., July 28, 2001, on
Supreme Court arguments.

Envimnmental Law Seminar, Harvard Law School, Cambridge, MA, January 17,
2002, on Tuhoe-Sierra Preservation Council v. Tahoe Regional Planning Agency.

John F. Kennedy School of Government, Masters Program visit to Washingron,
D.C,, January 24, 2002, on Supreme Court practice.

Amenican Academy of Appellate Lawyers, New Orleans, LA, February 8, 2002,
on Supreme Count practice, with E. Barvett Prettyman, Jr., and Seth Waxman.

Georgetown University Law School, Supreme Court Institute, May 16, 2002,

Washington, D.C., 1992 Supreme Court law clerk program, on the 1992 Supreme
Court term,

10



Brigham Young University and J. Reuben Clark Law School, Rex E. Lee
Conference on the Office of Solicitor General of the United States, Provo, UT,
September 12-13, 2002, with 19 other alumni of the Office. Proceedings
iranscribed and published at 2003 BYT/ Law Review 1 (2003) (copies artached).

Supreme Court Historical Society Annual Lecture, “Oral Advocacy and the Re-
emergence of & Supreme Court Bar," June 7, 2004, published at 30 Joumal of
Supreme Court History 68 (2005) (copies attached).

Lecturer, Appellate Advocacy Course, District of Columbia Bar Continuing Legal
Education Progmm, October 27, 2004, Washington, D.C. {notes attached),

Guest Speaker, U.S. Department of Justice Civil Division Awnrds Ceremony,
December 7, 2004, Washingtan, D.C. {(notes attached).

Wake Forest University Schiool of Law, Jeff Rupe Memorial Lecture, February
23, 2005, Winston-Salem, N.C, (videotape available),

University of Virginia School of Law, Ola B. Smith Lecture, “Whar Makes the
D.C. Circuit Different? A Historical View,” April 20, 2005, Churlattesville, VA
(sudiodisc available).

Simce 1995, I have addressed the Street Luw/Supreme Court Historical Society
program for high school teachers. Two sessions of the program are held annually
in June, and 1 typically sddress both sessions. My remarks offer an introduction
for the teachers on how the Supreme Court decides which cases to review and
how it decides those cases on the menits.

Prior o joining the bench, I also regularly participated in press briefings
sponsored by the National Legal Center for the Public Interest and the
Washington Legal Foundation upon the opening of a new Supreme Court term or
the Court”s rising for the summer.

Cm no occasion did 1 speak from 2 prepared text. Notes or recordings are available
omly as indicated.

- Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripis of these interviews where
they are available to you.

NFR, Moming Edition, Nov. 13, 2002, “Suprems Court to 1ake up issue of
whether or not Megan's Law violates constitutionul rights of past sex offenders.”

11



NPR, Moming Edibion, Apr. 24, 2002, "U.S, Supreme Court hears case on
whether a student can sue his college for releasing his records without hig
permission.”

NFPR. Momung Edition, Jan, 16, 2002, "Supreme Court to hear [llinois case
conceming independent review board and HMO,™

NPR, Moming Editon, Jan. 7, 2002, "Supreme Court 1o hear case challenging
government's right 1o impose a moratorium on development.”

NFR, All Things Considered, Nov. 7, 2001, "Supreme Court case on how
impaired a person must be 1o be considered disabled under the Americuns with
Disabilities Act”

NFPR, Momming Edinon, July 11, 2000, “Decisions the Supreme Court reached this
torm.”

PR, Moming Edition, Oct. 6, 1999, “Racial discrinuination case in Hawaii,”

NFPR, Weekend Edition, June 26, 1999, *Supreme Court's big decisions of the
past week.,”

NPR. Talk of the Nation, Juns 24, 1959, “Recent decisions by the Suprome Coort
and their possible effects on states’ rights and the rights of citizens.”

B3, MacNeil/Lehrer NewsHour, July 2, 1997, "Focus — Supreme Court
Witeh.™

NFPR, Moming Edition, Mar. 27, 1996, "WFL antitrust case will impact all of
sporis industry.”

PBS, MacNeil/Lehrer NewsHour, June 12, 1995, "Focus — Affirmative Action,”
PBS, MacMNeil/Lehrer NewsHour, Aug. 7, 1991, "Focus — Aborfion Protest.”

In addition to the foregoing more formal interviews, I have slso occasionally been
asked by medis representatives to comment on particular legal developments. |
have not maintained a file or listing of such requests or whether they resulted in
any media report.

14. Public Oifice. Political Activities and Affillations:

a, List chronologically any public offices you have held, other than judicial offices,
including the terms of servioe and whether such positions were elected or
appointed, | appointed, please include the name of the individuzl who appointed

12



you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

06/79 - D6 Law Clerk o Judge Henry J. Friendly, United States Court
of Appeals for the Second Circuit. Appointed by Judge
Henry 1. Friendly.

0780 - (1881 Law Clerk to Justice William H. Rehinguist, Supreme Court
of the United States. Appointed by Justice William H.
Rehnguist.

0a/31 - 11/82 Special Assistant 10 the Anomey General, United States
Department of Justice. Appormted by Atiorney General
William French Smith.

11482 - D5/36 Associnte Counsel to the President, White House Counsel's
Office. Appointed by President Ronald W. Resgan.

10/89 - 01/93 Prancipal Deputy Solicitor General, United States
Department of Justice. Appointed by Attomey General
Richard L. Thornburgh.

b.  List sll memberships and offices held in and services rendered, whether
compensgated or nol, o any political party or election committes. Pleass supply
four (4} copies of any memoranda analyzing issues of luw or public policy that
you wrote on behalf of or in connection with a presidential transition team.

Executive Committee, D.C. Lawyers for Bush-Quayle '88.
Lawyers for Bush-Cheney.

Al the request of Benjamin Ginsberg and Ted Cruz, 1 went 1o Tallahasses in
November 2000 to essist those working on behalf of George W. Bush on various
aspects of the recount litigation. My recollection is that | staved l2ss than one
week. [ recall participating in a preparation session for another lawyer scheduled
to appear before the Florida Supremne Court and generally being available w
discuss issues as they arose. T returned to Talluhnssee ot some later point 1o meet
with Governor Jeb Bush, 1o discuss in a general way the constitulional and
statutory provisions implicated by the litigation.

15. Legal Career: Please answer each part separately.

& Describe chronologically your law practice and legal experience after graduation
from law school including:

13



1. whether you served es clerk to a judge, and if o, the name of the judge,
the count and the dates of the period you were a clerk;

After graduabion from law school, 1 served as a law clerk to Judge Henry J. Fnendly,
United States Court of Appeals for the Second Circuit, 40 Foley Square, New York, N.Y.
10007, Al the time, Judge Fnendly also served as Presiding Judge of the Special Railmad

Reorganization Court, s thres-jedge distnict court, | clerked for Judge Friendly from June
1979 o June 1980,

1 next served us o law clerk 1o then-Assocate Justice William H. Rehnquist, Supreme
Court of the United States, One First Street, N.E., Washington, D.C. 20543, T served in
that capacity from July 1980 to August 1981.

fi. whether you practiced alone, and if 50, the sddresses and dates;

iti. the dates, names and addreszes of law [irms or offices, companiés or

governmental agencies with which you have been affiliated, and the namwre
of your affilistion with each.

After completing my clerkship with Justice Rehngust, 1 accepted appoimiment asa
Special Assistant o Attomey General William French Smith, United Stales Department
of Justice, 950 Pennsylvania Avenue, N.W_, Washington, D.C. 20530, | served in that
capacity from August 1981 vo Movember 1982,

[ left the Depariment of Justice in Novernber 1982 to accept an appointment as
Aszociate Counsel to the President, White House Counsel’s Office, 1600 Pennsylvania
Avenue, N.'W., Washington, D.C. 20500,

I left the White House Counsel’s Office in May 1986 to join the Washington law firm
of Hogan & Hanson as an associate. | was elected 8 general periner of the firm in
October 1987, Hogan & Hartson is now locsted at 555 13th Street, N.W., Washingion,
D.C. 20004,

I'retigned my partnerthip in the firm in Qctober 1989 to accept an appointment as
Principil Deputy Solicitor General, United States Department of Justice, 550
Pennaylvania Avenue, N.W., Washington, D.C. 20530.

T'lefi the Solicitor General's Office m January 1993 to rejoin Hogan & Hartson as &
panner. I resigned my partnership in May 2003 w0 assume the bench.

b. Describe:

1, the general character of your law practice and indicate by date when its
character has changed over the yeurs.

14



From 1986 until | joined the bench in 2003, 1 had an intensive federal appellate
liligation practice, in both the private and public sectors, with un emphasis on Supreme
Court hingation, During that peniod [ orally argued 39 times before the Supreme Court, in
addition (o arguments before the Uniled Suites Counts of Appesls for the Disirict of
Columbia, Federal, Second, Founth, Fifth, Sixth, Eighth, Ninth, and Tenth Circuits, as
well as the District of Columbia and Maryland Courts of Appeals, The subject matter of
these cases covered the full range of federal jurisdiction, including administrative law,
adrmralty, antitrust, arbitration, banking, bankruptcy, civil rights, constitutional Jaw,
environmental law, federal jurisdiction and procedure, First Amendment, health care lsw,
Indian law, interstate commerce, labar law, and patent and trade dress law,

In addition to presenting oral argument and briefing the cases on the merits, my
Supreme Court practice consisted of seeking and opposing Supreme Court review.
secking und opposing stays pending such review, preparing amicus curige briefs on
behalf of clients interested in pending Supreme Court metters, helping to prepare other
counsel to argue before the Court, and counseling clients on the impact of specific
Supreme Cournt rulings.

The court of appeals aspect of my federal appellate practice involved appearances in
every federal circuit court of appeals, although the largest number of my court of appeals
arguments were befare the Court of Appeals for the D.C. Circuit. | did not specialize in
any particular substantive area, but instead in the preparation of appellate briefs and the
presentation of appellate oral argument.

The nature of my practice was essentinlly the same during my time at Hogan &
Hertson and when I served as Principal Deputy Solicitor General, although of course
during the latter period my sole client was the United States and its agencies and officers.
As Principal Deputy Solicitor General, my duties included presenting oral argument
before the Supreme Court and preparing and filing briefs on the merits on behalf of the
Uinited States, its agencies and officers, subject to the supervision of the Solicitor General
uand with the assistance of subordinates in the Office of the Solicitor Geners!. | also
supervised the preparation and filing of petitions for und briefs in opposition to certiorari,
and engaged in an active molions practice sesking or opposing 818y5 or olher relief from
the Supreme Court. In addition to this actual litigation before the Court, my duties
included participating in the government's determination whether to appeal adverse
decisions m the lower courts. Any soch appeal, whether from a district court o an
appellate court or from a circuit court to the Supreme Court, requires the gpproval of the
Selicitor General. The same is true for any filing of a suggestion for rehearing en banc
before a court of appeals.

Immediately prior to joining Hogan & Hartson for the first time in 1986, | served in
counseling and advisory roles in the federal government. My duties s Associate Counse]
to the President involved reviewing bills submitted to the President for SIgNATUTE Of veto,
drafting and reviewing exccutive orders and proclamations, and generally reviewin g the
full range of Presidential activities for potential Jegal problems. 1 participated in drafting
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and reviewed vanous documenis embodying Presidential action under certain trade,
aviation, asset control, and other laws. 1 played a role in the Presidential appointment
process, reviewing the Federal Bureau of Investigation background repons and ethics
disclosures of prospective executive branch appoiniees.

My duties as Special Assistant to Altorney General William French Smith were also
of an advisory nature, focusing on particular matters of concem to the Altorney General. |
mis0 served as a speechwriter end represented the Attorney General throughout the
Executive Branch and before state and local law enforcement offictals.

I 'was forunale 1o have (wo appellate clerkships rmmediately after law school. Judge
Henry ), Friendly is jusily remembered as one of this Nation's truly owtstanding federal
uppellate judges. The clerkship on the Supreme Court for then-Associate Justice
Rehnguist the following year was an inlensive immersion in the federal appellate process
at the highest level,

ii. your typical former clients and the aress, if any, in which you have
specialized.

Clients of Hogan & Hartson for whom I rendered substantisl legal services included
lurge and small corporations, state and local governments, trade and professional
crganizitions, sonprofit associations, and individuals. Such clients included, for example,
the States of Alnska and Hawaii, the Nationa! Collegiate Athletic Association, Litton
Industries, Inc., Gonzags University, the Tuhoe Regional Planning Agency, the Credit
Union Maticnal Association, Pulte Corporation, and Imtergraph Corporation,

From October 1989 to January 1993, my sole client was the United States, its
agencies and officers. With minor exceptions, the Office of the Selicitor General i3 the
exclusive representative of the federal government before the Supreme Cour. 1
sccordingly represented a wide varicty of departments, agencies, and other entities within
the federal government, In doing so, [ worked with cach of the litigating divisions in the
Department of Justice. Also included among my clients were individual officers of the
United States or ils agencies sued in Bivens actions.

My clients dunng my service as Associate Counsel to the President included the
President of the United States and members of the White House staff. As Special
Assistant 1o the Attomey General, my clienl was the Allormey General.,

While in practice, | specialized in federal appellate livigation.

. Describe whether you appeared in court frequently, occasionally, or not at all. If

the frequency of your appearances in court varied, describe such variance,
providing dates,

I appesred in federal court frequently while in practice, arguing over 65 cases before
the Supreme Court of the United States, the Court of Appeals for the Distnet of Columbia
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Cirouat, ind various other federal circuit couns of appeals. The public service positions |
held prior to 1986 did not mvolve court appearances, although my two clerkships
necessarily sfforded intensive exposure to the appellate process.

i. Indicate the percentage of these appearances in;
l. federal courts;
2. state courts of record;
3. other courts,

Federal courts: approx. 95 percent
State courts of record: approx. 5 percent

1. Indicate the percentage of these appearances in:
I, civil proceedings;
2. criminal proceedings.

Civil proceedings: approx. 95 percent
Crisminal proceedings: approx. 5 percent

d. State the number of cases in courts of record vou tried to verdict or judgment

{rather than settled), indicating whether vou were sole counsel, chief counsel, or
ass0cinle counsel.

As noted, my practice was primarily an appellate one, and my appearances in count
were typically to argue appeals. [ have personally argued over 65 cases leading to a final
sppetlate judgment. | have, however, also appeared on occasion in trial couns,

i. What percentage of these tnals were;
L. jury;
2. non-jury.

Omne tnal proceeding in which I served as an associate counsel was before a jury,
although my participation in the case did not involve work before the jury itseli.

e. Describe your practice, if any, before the Supreme Count of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripis before the Supreme Court in connection
with your practice. Give a detailed summary of the substance of each case,
outlining briefly the factual end Jegal issues involved, the party or parties whom
youl represented, describe in detail the nature of your participation in the litigation
and the final disposition of the case, and provide the individual name, addresses,
and telephone numbers of co-counsel and of principal counsel for each of the
other parties.
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From 1986 until 2003, T appeared frequently before the Supreme Court, both as
counsel of record and as co-counsel to others. The nature of this practice is described
dbove in the response to question 15.b. During that period 1 omlly argued 39 times
before the Court in 38 separate matters. A description of each af these cases, and my
participation, follows:

1. Smith v. Doe. 538115, B4 (2003), This caze involved a challenge to the Alaska Sex
Offender Registration Act, which required convicted sex offenders to register with law
enforcement authorities and made offender information svailable to the public. The
question presenied was whether the epplication of the Act to offenders convicted before
its enactment violated the Ex Post Facto Clause of the United Stetes Constitution,
Representing the petitioners, the Alaska Commissioner of Public Safety and the Alaska
Attorney General, [ argued that the Act was not punitive in nature and therefore did not
implicate the Ex Post Facto Clause. JTustice Kennedy's majority opinion accepted this
argument and upheld the constitutionality af the Act.

I shared oral argument with Theodore B. Olson, then Solicitor General, Department
of Justice, Washington, D.C. 20530, (202) 514-2217, and now with Gibson, Dunn &
Crutcher L.LP., 1050 Connecticut Avenue, N.W., Washington, D.C. 20036, (202) 955-
8668, who appeared on behalf of the United States as amicus curige in support of the
petiticners. My co-counsel on the brief were Jonathan S. Franklin and Catherine E
Stetson of Hogan & Hartson LLP,, 555 13th Street, N.W., Washington, D.C. 20004,
(202) 637-5600, Cynthia M. Cooper, 3410 Southbluff Circle, Anchorage, AK 99515,
(907} 349-3483, and Bruce M. Botelho, then Alaska Attorney General, P.O. Box 110300,
Junesu, AK 99811, (907) 465-3600. Mr. Botelho is now mayor of the City and Bureau of
Juneau, 155 5. Seward Street, Juncau, AK 99801, (907) 586-5240. Principal counsel for
the respendents were Verne E. Rupright of Rupright & Foster, 322 Main Street, Wasilla,
AR 99654, (907) 373-3215, and Daryl L. Thompson of Daryl L. Thompson P.C., 841 1
Street, Anchorage, AK 99501, (907) 2729322,

2. Barnhari v. Peabody Coal Co., 537 U.S. 149 (2003). The Coal Act of 1992 calls on
the Commissioner of Social Security to assign coal industry retirees to particular coal
companies "before October 1, 1993, for the purpose of funding retiree benefits. The
guestion presented was whether assignments mede after the specified date were
nenetheless valid, or whether retivees not assigned in time should be allocated pursuant to
the formula for unassigned retirees. Representing respondents Peabody Coal Company
and Eastern Associsted Coal Corporation, | argued that the statute precluded the
Commissioner from making belated assignments. Writing for the majority, Justice
Souter rejected this argument, reasaning that the date in question was meant 1o spur the
Commissioner to action bul did not resuict the time in which she could set.

With me on the brief were Lorane F. Hebert of Hogan & Hartson L L.P., 555 13th
Street, N.W ., Washington, D.C. 20004, (202) 637-5600, and John . Woodmum and W'
Gregory Mott of Heenan, Althen & Roles LL.P., 1110 Vermont Avenue, N.W.,
Washington, D.C. 20005, (202) 887-0800. Ieffery S. Sutton, then of Jones, Day, Reavis
& Pogue, 1500 Huntington Center, 41 South High Street, Columbus, OH 43215, (614)
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465-3833, and now a judge on the Court of Appeals for the Sixth Circuit, 540 Pottler
Stewart 1.5, Courthouse, 106 East Fifth Street, Cincinnati, OH 45202, (513) 36:4-7000,
argued on behalf of respondents Bellaire Carporation, Nacco Industries, and Nonth
American Coal Corporation. Peter Buscemi of Morgan, Lewis & Bockivs LLP., 1111
Pennsylvania Avenue, N.'W,, Washington, TNC, 20004, (202} 739-5194), represented
petitioners United Mine Workers of America Combined Benefit Fund. Barbara B.
McDowell, Assistant (o the Solicitor General, Deparment of Justice, Washington, D.C
530, (202} 514-2217, represented petitioner Barnhart.

3. Rush Prudential HMO Inc. v. Moran, 536 U.S. 355 (2002). Under an Hlinais statute,
if @ patient’s primary care physician deems a procedure to be necessary but the patient’s
HMO disagrees, the patient is entitled to have the HMO's decision reviewed by an
outside physician, and that outside physician's decision is binding on the HMO. ‘The
question before the Court was whether this independent review provision was pre-empied
by the federal Employee Retirement Income Security Act {ERISA), Eepresenting the
petitioner, 1 argued that the provision conflicted with ERISA’s exclusive remedial
scheme. Justice Souter’s mujority opinion disegreed, reasoning that the provision was
protected by ER1SA s savinga clmse.

1 was assisted by Clifford D. Stromberg, Craig A. Hoover, Jonathan S. Franklin, and
Catherine E. Stetson of Hogan & Hartson L.L.P,, 555 13th Street, N.W._, Washingron,
D.C. 20004, (202) 637-5600, and James T Ferrini, Michsel R. Grimm, Sr., and Melinda
5. Kollross of Clavsen Miller P.C., 10 South LaSalle Street, Chicago, IL 60603, (312)
£855-1010. Respondent Debra Moran was represented by Daniel P. Albers of Bamnes &
Thomburg, 2600 Chase Plaza, 10 South LaSalle, Chieago, I1. 60603, (312) 357-1313.
Respondent the State of Tllinois was represented by John P. Schmidt, Assistant Attomay
General, 100 West Randolph Strect, 12th Floor, Chicago, IL 60601, (312) 814-3312.
Edwin 5. Kneedler, Deputy Solicitor General, Department of Justice, Washington, D.C,
20530, (202) 514-2217, srgued on behalf of the United States as amicuy curige in suppart
of the respondenty.

4. Geonzaga University v. Doe, 536 U.S. 273 (2002). John Dot sought damapes from
Gonzaga University for the unauthorized release of personal information in violation of
the Fumily Educational Rights and Privacy Act of 1974 (FERPA), The question
presented was whether FERPA’s provisions could be enforced by & suit for damages
under 42 U.5.C. § 1983, which provides a cause of action for the deprivation of “rights,
privileges, or immunities securcd by the Constitution and laws.” T represented the
University and argued that FERPA did not create personal rights, and thus could not be
so enforced. The Chiel Justice's opinion for the majority sccepted this argument and
held that a Section 1983 action could not be maintained under these circumstances.

I shered oral argament with Patricia A. Millett, Assistant to the Solicitor General,
of Justice, Washington, D.C. 20530, (202) 514-2217, who appeared on
behull of the United States as amicuy curiae in support of the University, With me an the
bricfs were Martin Michaclson, Alexander E. Dreier, and Lorane F. Hebert of Hogan &
Hantson LL.P., 355 13th Street, N'W., Washington, D.C. 20004, (202) 637-5600, and
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Charles K. Wiggins and Kenneth W. Masters of the Wiggins Law Office, 241 Madizon
Avenue, N. Bainbridge Island, WA 98110 {206) 780-5033. Beth 8. Brinkmann of
Mormison & Foerster LLLP., 2000 Pennsylvania Ave, N'W . Washingion, D.C. 20006,
{202} B87-1544 represented respondent Doe,

5. Tahge-Sierra Preservation Council Inc, v. Tahae Regionul Planning Agency, 535 U.S.
2 (2002). The Tehoe Regional Planning Agency instituted [emparary moratoria on
development while devising a comprehensive land us= plan. The question presented was
whether the moratoria constituted a tiking of property that required compensation under
the Takings Clause of the United States Constitution. Representing the respondent
Planning Agency, | argued that the enactment of temporsry meratoria does not constitute
# per ze tuking, and that the moratoria instead should be evalugted using & fact-specific
inquiry set forth in prior Supreme Cousrt opinions. Under that imguiry, there was no
taking, The Court agreed, with Justice Stevens writing for the majonty.

I shared oral argument with Theodore B. Olson, then Solicitor General, Depariment
of Justice, Washington, D.C. 20530, (202) 514-2217, snd now with Gibson, Dunn &
Crutcher L.L.P., 1050 Connecticul Avenue, N,W.,, Washington, D.C. 20036, (202) 955-
8668, appearing on behall of the United States as amicus curie supporting the
respondents. 'With me on the brief were E. Clement Shute, Ir., Fran M. Lavien, and
Ellison Folk of Shute, Mihaly & Weinberger L.L.P., 396 Hayes Street, San Francisco,
CA 84102, (415) 552-7272, John L. Marshall, Tahoe Regional Planning Agency, P.O.
Box 1038, Zephyr Cove, NV 89448, (775) 588-4547, and Richard 1. Lazarus; 600 New
Jersey Avenue, NNW., Washington, D.C. 20001, (202} 662-9129. The petitioners were
represented by Michael M. Berger of Berger & Morton Law Corporation, 1620 26th
Street, Suite 200, South Santa Monica, CA 90404, (310) 449.1000.

6. Tovata Maror Mfg., Kentucky, Inc. v. Williams, 534 1.5, 184 (2002). Respondent
Williams sued her former employer under the Americans with Disabilities Act, for failing
te provide her with a reasonable scoommodation for carpel wnnel syndrome and releted
injuries. The question presenied was whether the Coor of Appeals for the Sixth Circuit,
which had ruled for Williams, had applied the proper standard in concluding that
Williams’s injuries qualified as a “major life impairment” under the Act, Reprezenting
petitioner Toyota, | argued that the Sixth Cireuit emed in only considering the effect of
the injuries on & specific set of work-related tasks, rather than on & wide range of life
activities. Justice O'Connor's opinion for a unanimous Court sccepted this argument and
reversed and remanded the case so that the Sixth Circuit could apply the proper standard.

| shared oral argument with Barbara B. McDowell, Assistant to the Solicitor General,
Department of Justice, Washington, D.C. 20530, (202) 514-2217, who appeared on
behalf of the United States sz amicus curiae supporting the petitioners. 1 was assisted by
Christopher T. Handman and Catherine E. Stetson of Hogan & Hartson L.L.P., 555 13th
Street, N.W., Washington, D.C. 20004, (202) 637-5600, and Jeffrey A. Savarise, John A.
West, and Katherine A. Hessenbruch of Greenebaum Doll & McDonald P.LLC., 3300
National City Tower 101, South Fifth Street, Louisville, KY 40202, (502) 589-4200.



Robert L. Rosenbaum of Rosenbaum & Rosenbaum F.85.C., 300 Lexington Building 201,
West Shon Smreet, Lexington, KY 40507, (859) 259-1321, represented the respondent.

7. TrafFix Devices Inc. v. Marketing Digplays Ine., 532 U8, 23 (2001). Marketing
Displays had patented a dual-spring base design that made road signs more resistant to
wind, which TrafFix Devices copied and improved upon after Marketing Displays’ patent
expired. The question presented was whether the subject matter of & wiility patent can be
protected as trade dress after the patent expires. On behalf of TrafFix Devices, | argued
that the ruling below was inconsistent with the basic “'patent bargain” recogmzed by the
Supreme Court: society granis 2 patent holder exclusive nights to his invention for a
limited period of nme, on the conditiom that the invention becomes public property when
the patent expires. The Supreme Cournt agreed with this position in a unanimous opinion
authored by Justice Kennedy, and ruled that the sign stand could not qualify for trade
dress protection,

Co-counsel with me were Gregory G, Garmre, Hogan & Hartson L.L.P., 555 13th
Strest, NW., Washingion, D.C. 20004, (202) 637-3600, and Jeanne-Marie Marshall and
Richard W. Hoffmann, Reising, Ethington, Bames, Kisselle, Learman & MeCulloch,
B.C., 201 W, Bag Beaver, Suite 400, Troy, M1 48084, (248) 689-3500. 1 shared oral
argumment with Lawrence G. Wallace, then Deputy Solicitor General, Department of
Justice, Washington, D.C, 20530, (202) 514-2217, appearing on behalf of the United
States as mmicus curide supporting the petitioner. John A. Arte, Artz & Anz, P.C., 28333
Telegraph Road, Suite 250, Smithfield, Ml 45034, (248) 223-9500, ergued for the
respondent.

8. Eastern Associated Coal Corp, v, United Mine Workers of America, Dist. 17, 531 1.5,
57 (2000), Eastern Associated Coal sped 1o vacate an arbitration award requinng it to
reinstale & truck driver who had twice tested positive for marijuana. The question before
the Court was whether the arbitration award should be sei agide. Representing Eastern
Agsociated Coal, | argued that the Ommibus Transporiation Employvees Testing Act of
1991 and implementing regulations reflected a well-defined public policy against
emplovess performing safely-sensitive jobs under the influence of illegel drugs, and that
the award should be set aside on the basis of that policy. Justice Breyer, writing for the
majority, refused to vacate the award, holding that the Testing Act’s complex remedial
scheme counseled against counts divining a broader public policy from it

With me on the brief were David G. Leitch and H, Christapher Bartolomuoect of
Hogan & Hanson L.LP., 555 13th Strest, N.W., Washington, D.C. 20004, (202} 637-
5600, Ronald E. Meishurg of Heenan, Althen & Roles, 1110 Vermont Avenue, N'W.,
Suite 400, Washingion, D.C. 20005, (202) 887-0800, und Anna M, Dailey and Donna C.
Eelly Hennan of Althen & Roles, 1380 One Valley Square, P.O. Box 2549, Charleston,
W.V. 25329, (304) 342-8960. Mr, Leitch iz now General Counsel of Ford Motor
Company, One American Road, Dearbomn, MI 48126, (313) 322-7453. The respondents
wene represented by John R. Mooney of Mooney, Green, Gleason, Baker, Gibson, &
Suindon P.C., 1920 L 51, N.W., Suite 400, Washington, D.C. 20036, (202) 783-0010.
Malcolm L. Stewart, Assistant to the Solicitor General, Department of Justice,
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Washington, D.C. 20530, (202) 514-2217, argued on bebalf of the United States as
amicis curige tn support of the respondents:

9. Rice V. Cayetanp, 528 U.S. 495 (2000). The Courl of Appeals for the Ninth Circuit
upheld a Hawaiian $12lute providing thal only Native Hawsiians could vete for the
trustess who administered cenain trusts established to benefit Native Hawaiiens. The
1szue before the Supreme Court was whether such a restriction constituted racial
dhscvmination in violation the Fourteenth and Fifteenth Amendments. On behalf of the
State, | argued that the classification was based on trust beneficiary status rather than
Face, and that the classification was also permissible because Congress had recognized
the political status of Native Hawaiians as an indigenous people. Justice Kennedy,
writing for the majority, rejected these arpuments and struck down the statute.

On the brief with me were Gregory G, Garre and Lorsne F, Hobent of Hogan &
Hortson LLL.P., 555 13th Street, N.W., Washington, D.C. 20004, (202) 637-5600, and
Anemey General Earl L. Anzai and Deputy Attorneys General Girard D. Lau, Dorothy
Sellers, and Charleen M. Aina of the State of Hawaii, 425 Queen Street, Honolulu,
Hawaii 96813, (BOB) 586-1360. Counsel for petitioner was Theodore B, Olson, Gibson,
Dunn & Crutcher, 1050 Connecticut Avenue, N.W., Washingion, D.C. 20036, {202} 055
8500. Edwin 8. Kncedler, Deputy Solicitor General, Department of Justice, Washington,
D.C. 20530, (202) 514-2217, argued on behalf of the United Stotes as amicus curige
urging affirmance.

0. Narional Collegiare Athietic Ass'n v. Smith, 525 115, 450 (1999}, The Court of
Appeals for the Third Circuit had ruled that Title IX of the Education Amendments of
1972 — which applies only to orgunizations that receive federal financial assistance —
applied to the NCAA, because it received dues from entities that receive federal financial
agsistance. The issue on the merils was what it meant to “receivie] Federal financial
assistance” under the terms of the statute, On behalf of the NCAA, we argued that
according 1o Supreme Cowrt precedent, coverage under the tatute is limited to direct
recipients of federal funding — those who knowingly entered into a bargain by accepling
the funding. In a unanimous opinion written by Justice Ginsburg, the Supreme Court
agreed with this position and reversed the Third Circuit.

Appearing on the briefs with me were Martin Michaelson, Gregory G, Gare, and
Lorane F. Hebert of Hogan & Harison L.L P, 555 13th Street, N.W., Washington, D.C.
20004, (202) 637-5600, John J. Kitchin and Robert W, McKinley of Swanson, Midgley,
Gangwere, Kitchin & MeLamey, 922 Walnut Street, Suite 1500, Eanzas City, MO
64106, (£16) 842-6100, and Elsa Kircher Cole, General Counsel, National Collegiate
Athletic Association, One NCAA Plaza, 700 West Washington Street, Indianapolis, IN
46204, (317) 917-6222. Representing the respondent was Carter Phillips, Sidley &
Austin, 1722 Eye Strest, N.W., Washington, D.C. 20006, (202) 736-8000. FEdwin S.
Kneedler, Deputy Solicitor General, Department of Justice, Washington, D.C. 20530,
(202) 514-2217, argued on behalf of the United States as amicus curige supporting the
respandent.
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11, Feltner v, Columbia Picturgs Televizion fnc,, 523 ULS. 340 (1998). A district court
arented surmmary judegment against petiioner Feltner in 2 copyright infringement sait.
The guestion before the Supreme Court was whether the petitioner had a nght te have his
clatm determined by a jury. | represented the petitioner, and argued (hat bath the
Copyright Act and the Seventh Amendment of the United States Constitution gunrunteed
a right o jury trial in copyright infringement cases. Writing for eight Justices, Justice
Thomas rejected my Copyright Act argument, but agreed that the Seventh Amendment
created a right to jury trial in such cases and remanded the case to district court so that a
jury tnal could be held.

1 was assisted by David G. Leitch and Jonathan 5. Franklin of Hogan & Hartson
L.L.P., 555 13th Street, N.W., Washington, D.C. 20004, {202) 637-5600. Principal
counse] for the respondent was Henry J. Tashmian of Davis Wrnght Tremame LLLP.,
1000 Wilshire Bowlevard, Suite 600, Los Angeles, CA 90017, (213) 633-6800.

12. National Credis Union Admin, v, First Nat'l Bank & Trust Co., 522 U5, 479 {1998),
The Mational Credit Tnion Administration (NCUA) imterpreted the Federal Credit Union
Aci 1o allow credit unions to be composed of multiple, unrelated employee groups, each
having a common bond af cccupation. The questions before the Court were whether
commercial banks had standing 1o challenge the NCUA"s interpretaticon, and, if so,
whether that interpretation was permissible. [ represented petitioners, Credit Union
Mational Associalion and AT&T Family Federal Credit Union, and argued that
commercial banks lacked prudential standing because they were outside the “zone of
interest” protected by the statote, and that the NCTUJA's interpretation was reasonable and
entitled 1o deference. Writing for the majority, Justice Thomas disagreed, holding that
commercial banks did have pnidential standing and that the NCUA"s inlerpretation was
impermissible because the Act reguired all members of credit unions to share the same
commaon bond.

With me on the briefs were Jonathan S. Franklin of Hogan & Hamson LLP., 553
13th Street, N.W., Washington, D.C. 20004, (202} 627-3600, Brenda 5. Furlow, Credit
Union National Association, Inc., 5710 Mineral Point Road, Box 431, Medison, W1
53701, (608) 2314348, and Paul J. Lanibert, Teresa Burke, and Gerard F. Finn of
Bingham, Dana, & Gould L.L.P., 1200 19th Street, N.W., Suite 400, Washington, D.C.
20036, (202) 778-6150. Petinoner National Credit Union Administration was
represented by Seth P. Waxman, then Solicitor General, Deparmment of Justice,
Washington, D.C. 20530, (202) 514-2217, and now with Wilmer, Cutler, Pickering, Hale
& Dorr, 2445 M Street, NJ'W., Washington, D.C. 20037, (202) 663-6800. Respondents
were represented by Michael S. Helfer of Wilmer, Cutler, Pickering, Hale & Dorr, 2445
M Sireat, N.W., Washington, D.C. 20037, (202} 663-6000.

13, Alaska v. Narive Village of Venetie Tribal Government, 522 U.5, 520 (1998). An
Alaskan native village attempted 1o Jevy a business tax against & state contractor hired to
construet a school on village property. The question before the Court was whether the
land cwned by the village — an expense of 1.8 million acres — constituted “Indian
Country,” such that the village was iis sovercign with taxing acthority, Representing the



Stute of Alaska, | argued that Congress alone can recognize an area as “Indian Country,”
&nd that Congress had made no such recognition in awarding the lznd to the village in the
Alaska Native Claims Settlement Act of 1971 Writing for & unanimous court, Justice
Thomas ugreed end held that the village lacked the authority to impase the tax.

I was assisted by Gregory G. Garre of Hogan & Hanson L.L.P,, 555 13th Street,
NW., Washington, D.C. 20004, (202) 637-5600, arid Bruce M. Botelha, then Attomey
General, Barbara I, Ritchie, Deputy Atiomey General, and D. Rebeces Snow and
Elizabeth 1. Barry, Assistant Ariorneys General, State of Alaska Department of Law, P.O.
Box 110300, Juneau, A 99811, (907) 465-3600. Mr. Botelho is now miryor of the City
und Bureau of Juneau, 155 5. Seward Sreet, Juneau, AK 99801, (M7) $86-5240.
Respondents were represented by Heather R. Kendall-Miller, Native American Rights
Fund, 310 K Street, Suite 708, Anchorage, AK 99501, (907) 276-0680.

12, Jefferson v. City of Turrant, Alabama, 522 U.8. 75 1997). Petitionsrs sued the Ciry
of Tarrant for wrongful death in a fire. The question presented was whether the City
could be held liable, given the interaction between the Alabama wrongful death statute
and 42 L5.C. § 1983, The former had been imterpreted to allow only punitive damages
and the latier does not allow plaintiffs 1o sue municipalities for punitive demages.
Representing the City, | argued that the United States Supreme Court lacked jurisdiction
lo hear the case, because the Alabama Supreme Count had not yot rendered a final
judgment in the mamer. Writing for eight Justices, Justice Ginsburg agreed and dismizzed
the writ of certioran as improvidently pranted.

I was assisted by Gregory G, Garre and H. Christopher Banolomueei of Hogan &
Hartson LL.P., 535 I%th Street, N.W,, Washington, D.C, 20004, (202) 637-5600, and
Wayne Morse, John W. Clark, Jr., and David W, McDowell of Clark & Scont P.C., 3500
Blue Lake Drive, Suite 350, Birmingham, AL 35248, (205) 967-9675. Dennis G,
Pantazis of Gordon, Silberman, Wigging & Childs P.C., 1400 SouthTrust Tower,
Birmingham, AL 35203, (205) 328-0640, represented the petitioners.

13. Adams v. Robertson, 520 11.8. 83 (1997), Alsbama state courts approved a class
action lewsuit and settlement agreement in & case against Liberty Life Insurance
Company, without providing individual class members the right to exclude themselves
from the class or the seitlement. The question before the Court was whether that

approval vialated the class members’ Due Process rights under the Fourteenth
Amendment of the United States Constitution. Representing the respondent, 1 argued that
the United States Supreme Court lacked jurisdiction to hear the case, 4s the question
presented had been neither mised nor decided by the Alabama Supreme Court. Ina
Unanimaous, per curigit opinion, the Supreme Court agreed and dismissed the writ of
certioran as improvidently granted,

With me on the brief were David G, Leitch, Gregory G. Garre, and Amy Felsom Kent
of Hogan & Hartson L.L.P., 555 13th Street, N'W., Waghington, D.C. 20004, (202) 637-
5600, Michael R. Pennington, James W, Gewin, and James W, Davis of Bradley, Arant,
Rese & White, 1400 Park Place Tower, Birmingham, AL 35203, (205) 521-8391, and
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William C. Barclift and Edgar M. Elliott, TTT, Liberty National Life Insurance Company,
P.O. Box 2612, Birmingham, AL 35202, (205) 325-2778. Respondent Charlie Robertson
was represented by Panl M. Smith of Jenner & Block, 601 Thinteenth Street, MW,
Twelfth Floor, Washington, D.C. 20005, (202) 639-6000, The petitioners were
represented by Norman E. Waldrop, Jr,, of Armbrecht, Jackson, DeMouy, Crowe,
Holmes & Reeves LL.C., P.O. Bax 290, Mobile, AL 36601, (134) 405-1300

16. First Options of Chicage Ine. v. Kaplan, 514 U.S. 938 (1995). The Court of Appeals
for the Third Circuit vacated an arbitral award in & case mvalving debts to First Options
of Chicago, # stock-clearing company. The questions presented were what standard 2
trial coun should wse in reviewing an arbitrator's conclusion that the parties had agresd o
arbitration, and what standard a court of appeals should use in reviewing that trial court's
ruling confirming the award. Representing respondent Manuel Kaplan — one of the
parties against whom the arbitrator had ruled — I argued that the first issue should be
reviewed de nove and that the second issue should be reviewed according to ordinary
appellate review standards. Writing for & unanimous Court, Justice Breyer agreed and
affirmed the Third Circuit's decision.

My co-counsel on the brief were David G, Leitch of Hogan & Hartson LL.P., 555
13th Street, N.W., Washington, D.C. 20004, (202) 637-5600, and Donald L. Perelman
und Richard A. Koffman of Fine, Kaplan & Black, 1845 Walnut Street. Philadelphia, PA
19103, (215) 567-6565. Respondent Carol Kaplan was represented by Gary A. Rosen of
Connolly Epstein Chiceo Foxman Engelmyer & Ewing, 1515 Marke1 Street, 2th Floor,
Philadelphia, PA 19102, (215) 851-8426. The petitioner was represented by James D,
Holzhaver of Mayer, Brown & Platt, 190 South LaSalle Street, Chicago, IL 60603, (312)
TR2-0600.

1. Jerome B. Grubart Inc. v. Great Lakes Dredge & Dock Co., 513 U.5. 527 (1995).
The respondent, which owned a barge invalved in construction on the banks of the
Chicago River, sought to limit its liability for damages that occurred when the river
flooded into a set of unnels beneath the City of Chicago. The question presented was:
whether federal courts had admiralty jurisdiction over the case. Representing the
respondent, T argued that they did, as the barge was 2 "vessel on navipable waters™ under
the Extenzion of Admiralty Jurisdiction Act, and as Great Lakes’ allegedly negligent
actions posed a threat to maritime commerce. Justice Souter's opinion for the majority
accepled this argument end reinstated the cass in district court.

With me on the brief were David G. Leitch of Hogan & Harson LL.P,, 555 13th
Street, N.W., Washington, D.C. 20004, (202) 637-5600, and Doane M. Kelley and Jack 1.
Crowe of Winston & Strawn, 35 West Wacker Drive, Chicago, IL 60601, (312) 558-
3600, Petinoper Jerome G. Grubant was represented by Ben Bamow of Bamow and
Hefty P.C., 105 W. Madison 5t., Ste. 2200, Chicago, IL 60602 (312) 621-2000.

Petitioner City of Chicago was represented by Lawrence Rosenthal, Deputy Corporation
Counsel, Room 610, City Hall, Chicago, IL 60602, (312) 744-5337.



18. International Union, United Mine Warkers of America v. Bagwell, 512 1).5. B2]
(1994, In a Virginia civil contempt proceeding, petitioners were assesged $64 million in
fines for violating & count-ordered mjunction barring them from engaging in unbawful
strike-related activities, The question before the Court was whether the fine amotnted to
a crimingl penalty that could be constitutionally levied omdy after o jury trial,
Representing respondents, including the special commissioner appointed to collect the
fine, I argued that the fine was a civil penalty because il had been assessed sccording 1o o
prospective schedule of fines announced with the court’s estier injunction and was
therefore coercive, not punitive. The Court disagreed and unanimonsly ruled that a jury
tnal was required.

Co-counsel with me on the briefs were David G. Leitch and Kathryn W, Lowill,
Hogan & Hartson, 555 13th Street, NW_, Washington, D.C. 20004, (202) 637-S600, and
William B. Poff, Clinton S. Marse, Frank K. Friedman, Woods, Rogers & Hazlegrove,
Dominion Tower, Suite 1400, 10 South Jefferson Street, Rosnoke, VA 24038, (703) 983-
7600. Arguing for petitioners was Laorence Gold, B15 16th Street, N.W., Washington,
D.C, 20006, (202) 637-5390,

19. Digital Equipwent Corp. v. Deskiap Direct, Inc.. 511 1.5, 863 (1994). Digital
Equipment Corp. sought 1o appeal a district court’s decision to vacate a settloment
agreement Digital had reached with Deskiop Direet, The question presented was whether
the decision to vacate was appealable as a collateral order even without final resolution of
Desktop Direct's cauise of action. 1 srgued on behalf of Digital Equipment that the
decision was appealable because it met the established criteria of conclusively resolving
the issue of Digital's right not to go 1o trial under the sertfement agreement, was separate
from the underlying merits, and was effectively unteviewable on appeal from a final
Judgment. The Court, in 2 unanimous opinion by Justice Souter, ruled that the decision to
vacale was nol appealable as & collateral order.

Co-caunsel with me on the briefs were Thomas C. Sickman and Andrew C. Holcombh,
Digital Equipment Corporation, 111 Powdermill Road, Maynard, MA 01754, (508) 403.
3264, David G. Leitch and Denise P. Lindberg, Hogan & Hartson, 555 13th Street, N.W..
Washington, D.C. 20004, (202) 637-5600, Laurence &. Hefier and David M. Eeily,
Finnegan, Henderson, Farsbow, Garrett & Dunner, 1300 I Street, N.W_, Washington,
D.C. 20005, (202) 408-4000. Arguing for respandent Desktop Direct was the late Rex E.
Lee, then of Sidley & Austin, 1722 Eye Street, NW,, Washington, D.C. 20006, (202)
736-8000. Mr. Lee was assisted by Carter Phillips, also of Sidley & Austin,

2. Helling v. McKinney, 509 1.8, 25 (1993}, Williem McKinney, an inmate in the
Nevada prison system, sued state officials claiming that having to share a cell with a
smoker violated the Eighth Amendment's proscription of “cruel and unusaal
punishment.” The question before the Court was whether EXpasuTE 10 Environmental
\obacco smoke could serve as the basis for such a claim. 1 argued on behalf of the United
States as amicus curige that exposare 1o tobaceo smoke did not amount to a “senous
deprivation of basic human nesds™ under the Court’s Eighth Amendment decizions. The
Court ruled that the claim could g0 forward, in pant because the Court considered it



premature 1o dismiss respondent’s claim as & matter of law on the grounds I had
advanced.

Co-counsel with me on the briefs were Kenneth W, Starr. then Solicitor Gemers|,
Stuant M. Gerson, then Assistant Attorney General, Edwin §. Kneedler. Assistant 1o the
Sehicitor General, William Kenter, Peter R, Maier, Attorneys, Department of Justice,
Washington, D.C. 20530, (202) $14-2217. Mr. Starr 15 now Dean at Péppcl‘diltc
University School of Law, 24255 Pacific Coast Hi ghway, Malibu, CA 90263. Arguing
for petitioner was Frankie Sue Del Papa, Attomey General of the State of Nevada,
Capitol Complex, Carson City, NV 89710, (702) 687-4170. Arguing for respondent was
Comish F. Hiichcock, Public Citizen Litigation Group, 2000 P Street, MN.W., Suite 700
Washington, D.C. 20036, (202) 833-3000,

21, Withrow v, Williams, 507 U.S. 680 (1993), Robert Williams, a Michigan prisoner,
filed & federal habeas corpus action challenging his murder convictions on the ground
that they were obtained using statements taken in violation of his 1 ghis under Miranda v,
Arizona, 384 U.S. 436 (1966). The question befors the Court was whether federn! habeas
jurisdiction extended to claims of Miranda violations. or whether instead such claims
should be treated like cenain Foarth Amendment claims that are not cognizable in habeas
under Stone v. Powell, 428 1.8, 465 (1976). As Deputy Solicitor General, | argued on
behalf of the United States as amicus curige that the claims were not cognizable in
habeas. The Coun disagreed, and in 2 54 decision, ruled that lederal habeas jurisdiction
extended to claims grounded in Miranda.

Co-counsel with me on the briefs were Kenneth W, Starr, then Solicitor General,
Robert 5. Mueller, 11, then Assistant Attormey General and Ronald 7. Mann, then
Assistant to the Solicitor General, Department of Justice, Washington, D.C. 20530, (202)
S14-2217. Arguing for petitioner was Teffrey Caminsky, Assistant Prosecuting Attorney,
12th Floor, 1441 St. Antoine Detroit, M1 48226, (313} 224-5846. Arguing for respondent
was Seth P. Waxman, then of Miller, Cassidy, Larroca & Lewin, 2555 M Strear, NW.,
Washington, D.C., 20037, (202) 833-5125. Mr. Waxman is now at Wilmer, Cutler,
Packering, Hale & Dorr, 2445 M Street, N.W., Washin gron, DUC. 20037, (202) 663-6800.

&2, United Stenes v. Green, 507 U.S. 545 (1993). Lowell Green, after being srrested on o
drug charge and given his Miranda warmnings, invoked his right to counsel and later pled
guilty to & lesser charge as part of a ples bargain. Three months later, while still in police
custody, he was arrested for murder and — after receiving Miranda WaImings again —
waived his Miranda rights and confessed to the crime. The question before the court was
whether the lower court erred in excluding the confession on the ground that police may
not remitiate interrogation once & suspect has invoked his rights under Miranda. 1 argued
on behalf of the United States that the confession should not have been excluded becanse
it concerned a matter wholly unrelated to the onginal drug charge and becavse the
passage of time and intervening guilty plea dispelled any coneamn that police had goerced
Mr. Green into confessing the murder. Mr. Green died before the cage was decided, and
the Court dismissed the petition.
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Co-counsel with me on the briefs were Kenneth W, Starr. then Sohcitor General,
Robert §. Mueller, 111, then Assistant Attormney General, William C. Bryson, then Deputy
Soheitor General, Robent A. Long, Ir., then Assistant 1o the Solicitor General, Nina
Goodman, Roy Mcleese, Attormeys, Department of Justice, Washington, D.C. 20530,
(202) 514-1217. Arguing for respondent was Joseph R. Conte, Bond, Cante & Norman,
P.C., 601 Pennsylvania Avenue, N.W_, Sgite S0, Washingion, D.C. 20001, (202) 638-
4 100,

23, Bray v. Alewandric Women s Health Clinic, 506 1.5, 263 (1993). Several shortion
climics sued to enjoin Operation Rescue, an anti-abortion orgamization, from conducting
demonstrations outside their facilities. The question before the Court was whether the
clinics had a cause of action under section 2 of the Civil Rights Act of 1871, As Deputy
Solicitor General ropresenting the United States as amicus euriae, | argued that, while the
clinics had vanious state-law rémedies, section 2 did nat provide a federn! cause of action
because defendunts’ cenduct did not involve class-based invidiopsly discriminatory
animus, as required by the Court's section 2 precedents. The case was first argued before
8 Justices and reargued when a full court was availahle, The Court, in an opinion by
Justice Sealin, agreed with the government's pasition,

Co-counsel with me an the briefs were Kenneth W, Starr, then Solicitor General,
Stuart M, Gerson, then Assistant Attorney General, Paul J, Larkin, Jr., then Assistant to
the Solicitor General, Department of Justice, Washingron, D.C. 20530, (202) 514-2217.
Arguing for petitioner was Jay Alan Sekulow, 1000 Thomas Jefferson Street, N.W., Suite
520, Washington, D.C. 20007, (202) 337-2273, Arguing for the respondents was
Deborah Ellis, NOW Legal Defense and Education Fund, 99 Hudson Strest, New York,
N.Y. 10018, (212) 925-6635.

24. Franklin v. Massachusens, 505115, 788 (1992), The Commonwealth of
Massachusetts, having lost a seat in the House of Representativer due to reapportionment,
challenged the Commerce Department’s method for counting federn! employees serving
overseas in the 1990 census. The questions before the Court were, first, whether the
condnct of the census is subject to judicial review and, second, whether the Commence
Department’s allocation of overseas federal employess 1o their home states was
consistent with both the Constitution snd the Administrative Procedure Act. | srgued on
behalf of the United States that the census was not subject to jodicial review and that,
even if it were, the Commerce Department's method of allocating overseas federal
employees was consistent with the Census Clause and not arbitrary or capricious. The
opinion for the Court by Justice O'Connor ruled that the census was not reviewsble under
the Administrative Procedure Act, and that the Commierce Department's method of
allocation, while subject to judicial review as to constitutional clai ms, was nevertheless
comsistent with the requirements of the Census Clause.

Co-counsel with me on the briefs were Kenneth W, Starr, then Solicitor General,
Stuart M. Gerson, then Assistant Attomney General, Fdwin 5. Kneedler, Assistant to the
Solicitor General, Michael Jay Singer, Mark B. Stem, Lor M. Beranek, Attorneys,
Depariment of Justice, Washington, D.C. 20530, (202) 514-2217. Arguing for the
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respondent was Dwight Golann, Assistant Attorney General, One Ashburon Place,
Boston, MA (2108, (617) 727-2200.

25, National R.R. Passenger Corp. v. Baston and Maine Corp., 503 1.5, 407 (1992).
The question presented was whether the Interstate Commerce Commission ( ICC) had
properly approved an exercise of eminent domain authority by Amirak under the Rail
Passenger Service Act. As Acting Solicitor General, | argued that o subsequent
congressional amendment to the Act — passed while rehearing was pending before the
lower Courl — made clear that Amtrak’s sction was permissible. The Supreme Court
agreed with our position, 6-3, and in an opinion by Justice Kennedy gave deference 1o the
1CC"s construction of the statute it has been charged with administering.

With me on the brief were then Deputy Solicitor General Lawrence G, Wallace and
then Assistant to the Selicivor General Michael B. Dreeben (now Deputy Solicitor
General), Depantment of Tustice, Washington, D.C. 20530, (202) 514-2217, as well as
General Counsel Robent S. Burk, Deputy General Counsel Henri F. Rush, and Allomey
Charles A. Stark, Imteritate Commerce Commission {now the Surface Transponiation
Board), 1925 K Street, N.'W,, Washington, D.C, 20423, (202) 565-1558. Arguing for the
respondent was lrwin Goldbloom, Latham & Watkins, 1001 Pennsylvania Avenue, N.'W.,
Washington, DuC. 20004, (202) 637-2200.

26. Surer v. Arvigt M., 503 1.8, 347 (1992). Respondents filed a class-action suit
alleging that officials st the Dlinois Department of Children and Family Services failed to
comply with the Adoption Assistance and Child Welfare Act of 1980. The question
befare the Court was whether the Act contained an implied right of sction or confemred
rights enforceable through an action under 42 U.S.C. § 1983, T argued on behalf of the
United States as amicus curige that the language of the Act demonstrated that Congress
contemplated enforcement by the Secretary of Health and Human Services, not through
private civil suits. The Court agreed, 7-2, with Chief Justice Rehnquist writing for the
M@joricy.

Cuo-oounsel with me on the briefs were Kenneth W. Starr, then Solicitor General,
Stoart M. Gersom, then Assistant Attomey General, Michael R, Dreeben, then Assistan
io the Solicitor General, Department of Justice, Washington, D.C. 20530, {202) 514-
2217, Arguing for the petitioners was Christina M. Tcehen, Skadden, Arps, Slate,
Meagher & Flom, 333 West Wacker Drive, Suite 2100, Chicago, IL 60606, (312) 407-
0700. Arguing for the respondents was Michael G. Dsida, Cook County Public
Guardizn, 1112 South Oakley Boulevard, Chicago, IL 60612, (317) 633-2500.

7. Hudson v. McMillian, 503 LS. 1 (1992). Petitioner Keith Hudson, & Louisiana
prison inmate, filed suit against several corrections officers alleging that the officers had
used excessive force while attempting 1o restrain him. The question before the Court was
whether Hudson was required to show a “significant injury” as part of his claim that the
officers’ conduct amounted to cruel and unusual punishment under the Eighth
Amendment. Representing the United States 4 amicis curiae supporting the inmate,
argued that the “sigmficant injury™ lest was inappropriste because it lacked any basis in



the Constitution or in the Court's prior Esghth Amendment decisions. The Coun iigreed,
ruling that where the claim is excessive force, a plaintiff need not show g “sigmificam
mjury,” but only that “prson officials maliciously and sadistically use|d] fores to cause
hﬂrl‘n."

Co-counsel with me on our briefs were Kenneth W, Starr, then Solicitor General,
John R. Dunne, then Assistant Attomey General, Robert §. Mueller, I11_then Agsistant
Attomey General, Christopher J. Wright, then Acting Deputy Solicitor General, Ronald J.
Mann, then Assistant to the Solicitor General, Department of Justice, Washington, [.C.
20530, (202) 514-2217. Arguing for petitioner was Alvin I Bronsiein, National Prison
Project of the American Civil Liberties Union Foundation, 1875 Connecticut Ave., NW.,
Suite 410, Washingion, D.C, 20009, (202) 234-4830. Arpuing for respondent was Harry
MeCall Ir., Chang, McCall, Philips, Toler & Sarpy, 2300 Energy Centre, 1100 Poydras
Street, New Orleans, LA 70163, (504) 585-7000.

28. Freyag v. Commisyioner of Internal Revenue, 501 1U.5. 868 LI991). In the Tax
Reform Act of 1986, Congress authorized the Chief J udge of the United States Tax Court
lo appaint special trial judges to hear certain cases. The question before the Court was
whether vesting this power in the Chicf Judge was consistent with the Appointments
Clause of the Constitution. Representing the Commissioner, T argued that petitioners had
waived their constitutional claim by consenting to trial before & special trial judge and
that, in any event, vesting this power with the Chief Judge was consistent with the
Appointments Clause, The Court ruled that the Tax Court, as & “Court of Law” within
the meaning of the Appointments Clause, was elj gible 10 exercise the sppointment power,

Co-counsel with me on the briefs were Kenneth W, Starr. then Solicitor General,
Shirley D. Peterson, then Assistant Attermey Oeneral, Stephen 1. Marzen, then Assistant
to the Salicitor General, Gary R. Allen, Steven W. Parks, Atomeys, Department of
Justice, Washington, D.C. 20530, {202) 514-2217. Arpguing for peritioners was Kathleen
M. Sullivan, then &t Harvard Law School, 1525 Massschusetts Avenue, Cambridge, MA
OZI3E, (617) 4954633, Ms. Sullivan is now at Stanford Law School, Crown
Quadrangle, 559 Nathan Abboty Way, Stanford, CA 94305, (650) 725-0875.

2. Florida v. Jimenp, S001).8. 248 (1991). A police officer received consent 10 search
the car of 4 suspected drug trafficker, and found g kilogram of cocaine in a paper bag
lying on the floor of the car; the suspect challenged the search of the bag. The question
before the Court was whether the contents of the paper bag were beyond the scope of the
consented scarch. Targued on behalf of the United States as amicus curine that consent
o search & car, in the absence of any express or implied limitation, includes consent 1o
search a container within the car, The Coun agreed, rufing that a search satisfies the
Fourth Amendment if it is objectively reasonable for an officer o believe that the scape
of & suspect’s consent permitted a search of the contaimer.

Co-counsel with me on the briefs were Kenneth W, Starr, then Solicitor General,

Robent 5. Mueller, [T, then Assistant Attomey General, William C. Bryson, then Deputy
Solicitor General, Amy L. Wazx, then Assistant to the Solicitor General, Sean Connelly,
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Attomey, Department of Justice, Washington, D.C. 20530, (202) 514-2217, Arguing for
petitioner was Michael J. Neimand, Assistant Attorney General, Depurtment of Legal
Affairs, Sote N-921, 401 Northwest 2nd Avenue, Miami, FL 33128, (305) 377-5441.
Arguing for respondent was Jeffrey Weiner, Weiner & Ratzan, P.A., Two Datran Center,
Nineteenth Floor, Suite 1910, 9130 South Dadeland Boolevard, Miami, FL 33156, (305)
G70-991%,

30. Comage Savings Ass'n v. Commissioner af Internal Revenue, 499 U5, 554 (1991).
Cottage Ssvings Association exchanged a pool of its own mortgages for an equivalent]y-
valued poul of montgages belonging to four other savings and Joans; the Internal Revenue
Service disallowed Coutage's attempt 1o claim a deduction for a realized logs on the
trangaction. The question before the Court was whether, under the relevant statute, an
exchange of interests in mongages gave rise to o lax-deductible joss. Representing the
Commissioner as Acting Solicitor General, 1 argued that the exchange of substantiall ¥
identical pools of mortgages did not give nise to a deductible loss because the propesty
transferred was not materially different from that received. The Court disagreed in an
opinion by Justice Marshall, rufing that a gain or loss is realized so long as the propenies
exchanged embody “legally distinet entitlements, ™

Co-counse! with me on the briefs were Shirley D. Peterson, then Assistant Atomey
General, Lawrence G. Wallace, then Deputy Solicitor General, Clifford M. Sloan, then
Asgistant to the Solicitor General, Richard Furber, Bruce R. Ellisen, Altomeys,
Depanment of Justice, Washington, D.C. 20530, (202) 514-2217. Arguing for the
petitioner was Dennis L, Manes, Schwartz, Manes & Ruby, 2900 Carew Tower, 441 Vine
Street, Cincinnat, OH 45202, (513) 5701414,

31, United States v. Centennisl Savings Bank FSB, 499 U.S. 573 (1991). On its 1981 tax
return, Centennial Savings Bank claimed a deduction for a realized loss from an
exchange of mortgages, and excluded certificate of deposit withdrowal penalties from its
meome; the Internal Revenue Service disallowed hoth, The question before the Court
was whether the deduction and exclusion were permitied under the relevant stututes. As
Acting Solicitor General,  argued on behalf of the United States that an exchange of
substantially identical pools of mongages did not give rise 10 a tax-deductible loss, and
that withdrawal penaities did not constitute income from the discharge of indebtedness
und therefore could not be excluded, The Court agreed as to the exclusion of withdrawal
penalties, but relying on Cottage Savings, supra, which was urgued the same day, ruled
that Centennial could claim a tax-deductible loss on the mortgags transaction.

Co-counsel with me on the briels were Shirley D. Peterson, then Assistant Attomey
General, Lawrence GG, Wallace, then Deputy Solicitor General, Clifford M. Sloan, then
Assistant to the Solicitor General, Richard Farber, Bruce R. Ellisen, Attarmeys,
Department of Justice, Washingion, D.C. 20530, (202) 514-2217, Arguing for
respondent was Michael F. Dubl, Hopkins & Sutter, 838 Sixt=snth Street, N.W.,
Washington, D.C, 20008, {202} 835-8257.
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32, Grogan v. Garner, 498 U.S. 279 (1991). Before petitioners could collect on g
secunities frand judgment they had won against respondent, respondent included the
judgment as a dischargeable debt in a petition under Chapter 11 of the Bankruptcy Code.
Petitioners then brought an sction claiming that the judgment was not dischargeable
under the Bankrupicy Code because it was maney obtained by “actual fraud.” The
question before the Court was whether petitioners’ elaim under the Bankruptey Code
reguired proof of fraud by clear snd convincing evidence, rather than by the
prependerance of the evidence — the standard applied in the securities fraud trial. |
urgued on behall of the United States as amicus curiae that the language of the relevant
sialute was silent as 1o burden of proof and that applying a stendard of clear and
convineing evidenee in bankrupicy actions would require burdensome relitigation of
fraud clims. The Count sgreed, and in a unanimous opinion by Justice Stovens, ruled
that the preponderance of the evidence standard applied.

Co-counsel with me on the briefs were James R, Doty, then General Counsel, Paul
Goason, Solicitor, Jacob H. Stillman, Associate General Counsel, Richard A. Kirby,
Senior Litigation Counsel, Joseph 0. Click, Attomey, Securities and Exchange
Commission, Washington, D.C. 20549, Alfred I.T. Byme, General Counsel, Faderal
Depos:t Insurance Corporation, Washington, D.C. 20429, Kenneth W. Starr, then
Seheitor General, Robent A. Long, Ir., then Assistant to the Solicitor General,
Liepartment of Jestice, Washington, D.C. 20530, (202) 514-2217. Arguing for the
petitioners was Michael J. Gallagher, One Main Plaza. Suite 840, 4435 Main Street,
Ransas City, MO 64111, (816) 756-0030. Arguing for the respondent was Timothy K.
McNamara, 2600 Munsal Benefit Life Buiiding, 2345 Grand Avenue, Kansas City, MO
64108, (316) 842-0820.

33. Irwin v. Department of Veterans Affairs, 498 U5, 80 {1990). The lower court
dismissed Shirley Irwin’s suit under Title VI of the Civil Rights Act of 1964 because it
was filed more than 30 days after the Equal Employmient Opportunity Commission
(EEQC) denied Irwin's discrimination claim. The questions before the Court were
whether the statutory 30-day period began to run when the EEOC letter was delivered io
Irwin's attomney, as opposed to when Irwin or his aitormey actually received the letter, and
whether the 30-day period was subject 1o cquitable tolling. Representing the Department
of Veterans Affairs as Deputy Solicitor General, | argued that Irwin received constructive
notice of the EEOC decision when the letter was delivered to his counsel and that the 30-
day time limit was junsdictional snd therefore not subject to equitable tolling. The Court,
in &n opinion by Chiel Justice Rehnguist, nuled that the 30-day period ran from delivery
of the letter and that equitable wiling, while not categorically barmed by the statute, did
not extend to the circumstances of this case.

Co-counsel with me on the briefs were Kenneth W. Starr, then Solicitor General,
Stuart M., Gerson, then Assistant Attorey General, Hammet S. Shapiro, Aszistant (o the
Solicitor General, Robert S, Greenspan, Michael E. Robinson, Attonays, Department of
Justice, Washingion, D.C. 20530, (202) 514-2217, Arguing for petitioner was Jon R. Ker,
P.O. Box 1087, Hewin, TX 76643,
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34, Lujan v. National Wildlife Federation. 497 U5, 871 (1990}, Two individuals filed
suil challenging thousands of ugency decisions affecting mullions of acres of public land.
The question presented was whether the individuals™ allegations of injery, based on their
affidavits alone, were sufficient to suppont standing to bring such a broad-based
challenge. As Acting Selicitor General, T argued that the allegations were insufficient 1o
give the respondents standing to sue. The Court, in o 5-4 apinion by Justice Scalia,
agreed and ruled that vague and conclusory sllegations of injury did not suffice to confer
amght to challenge an entire agency program, and that the federal courts could not

presume the specific facts necessary 1o establish sdequate infury.

Co-counsel for the United Siates assisting me were then Assistanl Attomey General
Richard Stewart, then Deputy Solicitor General Lawrence G Wal lace, then Assistant to
the Solicitor General Lawrence Robbins, Peter Steenland, Anne Almy, Fred Disheroon,
und Vicki Plaut, Department of Justice, Washington, D.C. 20530, (202) 514-2217. E.
Barrett Prettyman, Jr., Hogan & Harson, 555 13th Street, NW., Washington, D.C,
20004, (202} 637-5685, argued the case for the respondent.

33, Unired States v, Kokinda, 497 U.S. 720 (1990), Two individuals soliciting
contnbutions outside a U.S. Post Office were convicted under a postal regulation making
it @ misdemeanor to solicit funds on “postal premises” — defined 1o include the extorior
walkways adjscent to and surrounding a suburban post office building, but not the public
sidewalks ulongside the street. The question before the Supreme Court was whether
respondents’ convictions were consistent with the First Amendment. As Deputy Sekicitor
General, Largued on behall of the United States that the regulation was constitutionally
valid us applied to the respondents. Writing for a plurality of four Justices, Justice

O Connor agreed that the postal wilkway where the conduct at issue cocurred was not &
public forum, but instesd government property set aside to facilitate particular
govemment business — in this case, the handling of the mails,

Other counsel on the brief with me were Kenneth W, Starr, then Solicitor Genernl,
then Assistant Attorney General Edward 5.0, Dennis, Jr.. then Assistanl to the Solicitor
General Amy L. Wax, and Thomas E. Booth, Department of Justice, Washington, D.C.
20330, (202) 514-2217. Counsel for the opposing parties was Jay Alan Sekulow,
American Center for Law & Justice, P.O. Box 64420, Virginia Beach, VA 23467, (757)
226-2489.

36. Wilder v. Virginia Hosp. Ass'n, 496 U S, 498 (1990), The Virginia Hospital
Association filed suit against several Virginia officials undar 42 11.5.C § 1983 (o enforce
4 provision of the Medicaid Act requiring “reasonable and adequate” reimbursement of
medical care. The question before the Count was whether the provizsion was enforceahble
throwgh en action under section 1983, As Deputy Solicitor General representing the
United States ag amicus curiae, 1 argued that neither the language nor the history of the
provision evinced an intent by Congress to create a right enforceable through section
19%3. The Court, by a 5-4 margin, raled in an opinion by Justice Brennan that the
mandatory language of the relevant provision of the Medicaid Act g49ve rise 1o an
enforceable right.
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Co-counsel with me on the briefs were Kenneth W._ Starr. then Salicitor General,
Stuert M. Gerson, then Assistant Anomey General, Lawrence §. Robbins, then Asgistant
to the Solicior General, Anthony J. Steinmeyer, Irene M. Solet, Anomeys, Department
of Justice, Washington, D.C. 20530, (202) 514-2217. Argping for petitioner was .
Claire Guthne, Deputy Attomey General, 101 North B ghth Street, Richmond, VA
23219, (804) 786-4072. Arguing for respondent wiss Walter Dellinger, Comner of Science
Drive and Towerview Road, Durham, N.C. 27706, (919) 684-3404.

37. Atlantic Richfield Co. v. USA Perrolewm Ca,, 495 1.5, 328 (1990). USA Petroleum
sued Atlantic Richfield, alleging antitrust violations, The question presented was
whether & firm suffers an “antitrust injury” under section 4 of the Clayton Act when it
loses sales 1o a competitor that charges non-predatory prices pursuant to a vertical,
maximum-price-fixing scheme. Representing the United States as amicus curige in
support of the petitioner, [ urgued that & pleintiff suffers an “antitrust injury” anly if its
injury resulis from the anticompetitive effect of the alleged violation, and that the
antitrisst laws do not protect competitors from ron-predatory pricing by their rivals,
Justice Brennan, writing for the majerity, accepted this srgument and held that USA
Petroleum could not maintain the antitrust suit.

My co-counsel on the brief were Kenneth W Starr, then Solicitor General, Michae]
Boudin, then Acting Assistant Attomey General, David L. Shapiro, then Deputy Solicitor
General, Michael R. Drecben, then Assistant to the Solicitor General, Catherine G
Q'Sullivan and Steve Maclsaac, Attorneys, Department of Justice, Washington, D.C.
20530, (202) 514-2217, and Kevin 1. Arquit, General Counsel, Federal Trade
Commiszsion, Washington, D.C. 20530. Runuld C. Redcay of Hughes Hubbard & Reed,
355 South Flower Street, Los Angeles, CA 90071, {213) 489-5140, represented the
peationer, Maxwell M. Blecher of Blecher & Collins P.C., 611 West Sixth Street, Suite

2800, Los Angeles, CA 90017, (213) 622-4222, represented the respondent.

3B, United States v, Halper, 490 U.5. 435 (1989), Mr. Halper had been convicted of
filing fulse Medicaid claims, had paid a fine, and served a sentence of imprisonment. The
government thereafter sought to impose civil penalties for the same false Medicaid
claims, The question presented was whether the Double Jeopardy Clause barred the
imposition of civil penalties under federal law against an individual who had been
convicled and punished under federal criminal law for the same conduct. Tn privite
practice at the time, 1 was appointed by the Supreme Court to argue in suppart of the
judgment below and handled the case on 2 pro bono basis, | argued thet the sspact of the
Double Jeopardy Clause forbidding successive punishments was not Hmited to the
criminal context, but applied in certain circumstances 1o civil penalties as well. Ina
unanimous opinion authored by Justice Blackmun, the Court agreed.

Ihad no co-counsel assisting me. Arguing for the United States was then Assistant 1o

the Solicitor General Michael R. Dreeben, Department of Justice, Washington, D.C.
20530, (202) 514-2217.
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Cases in which, while | wes in private practice, my name appeared on the briefs of
petitioners or respondents, but in which T did not present oral argument:

I Alaska Dep't af Envi'l Conservanon v. EPA, 540 10,5, 461 (2004). The Alaska
Drepartment of Environmental Conservation (DEC), in approving the operation of a mine,
determined that the mine's proposed electric power generation plan made use of the “hest
avalable control technology,” as required by the Clean Air Act. EPA dissgreed with
DEC's determination. The question before the Court was whether EPA had authority
under the Clean Air Act to review DEC's determinstion and block issuance of the permit.
My participation in the case was interrupted by confirmation to the D.C, Circuit, and ]
participated only al the certioran stage and in petitioner’s opening brief, The Court ruled,
3-4, that EPA had authority ta block the permit.

With me on the briefs were Gregg D. Renkes, then Attornsy General, State of Alagka
Department of Law, P.O. Box 110300, Juneau, Alaska 99811, (907) 465-3600, Cameron
M. Leonard, Assistant Attomey General, State of Alaska Department of Law, 100
Cushman Street, Suite 400, Fairbanks, AK 99701, (907) 451-2811, Jonathan S. Franklin,
Lorane F. Hebert, Hogan & Tlartson LLP., 555 13th Street, N.W., Washington, D.C.
20004, (202) 637-5600. Arguing for the respondents was Thomas Hungar, Deputy
Solicitor Genetal, Department of Justice, Washington, D1.C. 20530, (202) 514-2217,

2. Goldberg v. Sweet, 488 1.8, 252 (1989). The State of Iinois imposed a tax on all
interstate telecommunications charged to 4 service address within the State. The question
for the Count was whether this tax viclated the Constitution’s Commerce Clause. We
argued on behalf of two Ilinais residents that it did. The Coun disagreed, holding that
the tax was fairly spportioned. non-discriminatory, and fairly related to the activities of
taxpayers within the State.

With me on the briefs were Walter A. Smith, Jr., Hogan & Hartson, 555 13th Street,
N.W., Washington, D.C. 20004, (202) 637-6448, William G. Clark, Jr., William G.
Clark, Jr. & Associstes, Lid., 29 South LaSalle Street, Chicago, IL 60603, (312) 263
0830, John G. Jacobs, Jonah I, Orlofsky, Plotkin & Jecobs, Lid., 116 South Michigan
Avenue, Suite 1300, Chicago, IL 60603, (312) 372-0001. Arguing for appellses was
Andrew L, Frey, Mayer, Brown & Pluit, 2000 Pennsylvamia Ave, NNW., Suite 6500,
Washington, D.C. 20006, (202) 778-0602.

3. Allegheny Pirtsburgh Coal Co. v. County Comm'n af Webster County, 485 U.S. 976
(1588). The Websier County tax assessor valued petitioners’ recently purchased
properties at their purchase prices, but made only minor adjustments to the value of
similar property thut had not been recenily conveyed. The question presented was
whether this practice — the so-called “welcome stranger” approach — denied petitioners
equal protection of the laws under the Fourtesnth Amendment. We argued on behalf of
petitioners thut it did. The Court, in & unanimous opinion by Chief Justice Rehneuist,
agreed.
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With me on the briefs were William James Murphy, Robert T, Shaffer. T Murphy &
McDaniel, 118 West Mulberry St., Baltimare, M 21201, (301) 685-3810, E. Barrent
Prettyman, Jr, Hogan & Hartson, 555 13th 8t N.W. Washington, D.C. 20004, (202)
637-5683, Emest V. Morton, Ir., 210 Back Fork St., Webster Springs, W.V, 26288, (304)
847-5256, William D. Peltz, 900 Louisiana St., P.O, Box 2463, Houston, TX 77252,
(713) 241-2414, Dan O. Callaghan, Callaghan & Ruckmun, 48 East Main St., Richwood,
W.V. 26261, (304) B46-2561, W_T. Weber, Ir,, 208 Main Ave,, Weston, W.V. 26452,
(304) 269-2228. Arguing for the respondents was C. William Ullrich, Chief Deputy,
Altomey General's Office, State of West Virginia, Siate Capitol, Charleston, W, V.
25305, (304) 348-202].

4. Gwalmey of Smithfield, Ltd. v. Chesapeake Bay Foundation, 484 U.S. 49 (1987), In
this case, environmental groups sued Gwaltney of Smithfield, the holder of & Clean
Water Act discharge permit, for having exceeded in past years the efffuent limitations of
its permil. The question before the Court was whether the action could be maintgined
under the Clean Water Act. Répresenting Gwaltney, E. Barrent Prettyman, Ir. of Hogan
& Hartson argued that the citizen-suit provision of the Act did not antharize such suits for
wholly past violations. The Court agreed, in an opinion by Justice Marshal].

I was on the briefs with Mr. Prottyman, along with Richard M. Poulson, Patrick M.
Raher, David J. Hayes, and Catherine James LaCroix of Hopan & Hartson, then located
al 815 Connecticut Ave., NW., Washington, D.C. 20006, and now 31 555 13th Street,
N.W., Washington, D.C. 20009, (202) 637-5600, Respondems were represented by the
late Louis F, Claiborne, Washburn snd Kemp P.C., 144 Second Street, San Francisco, CA
04188, (415) 543-8131.

5. FCCv. Florida Power Corp., 480 U.5. 245 (1987). The Pole Attachments Act calls on
the FCC 10 regulate the rates that utilities can charge cable television companies for use
of the utilities” poles. The question presented was whether the Act vialates the Takings
Clause of the United States Constitution, Representing sppellants Group W Cable Ing,,
National Cable Television Association Inc., and Cox Cablevision Corporation, Jay E.
Ricks, then of Hogan & Hurtson, argued that rte reguleion does nol constitute a per se
taking of propenty, and that the specific rate impaosed by the FCC provided for adequate
compensation. The Court, Justice Marshall writing for the majority, accepted bath
arguments and upheld the constitutionality of the Act.

I was on the briefs with Mr. Ricks, along with E. Barrett Prettyman, Ir., Gardner F.
Gillespie, I, and Timothy J. Dowling of Hogan & Hertson, then located ot 815
Connecticot Ave,, N.W,, Washington, D.C. 20006, and now at 555 13th Streetr, N.W
Washington, D.C. 20004, (202) 637-5600. Lawrence G. Wallace, then Deputy Soliciter
General, Department of Justice, Washington, DuC, 20530, (202) 633-2217, arpned the
case on behalf of the FOC, The appellees were reprosentad by Allan 1, Topol of
Covington & Burling, 1201 Pennsylvania Avenue, N.W., Washington, D.C. 20044, (207)
662-6000.
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Cases in which, while I was in private practice, my name appeared on an amicus brel
Bl the menis stage:

L. Pharmaceurical Research & Mnfrs. of Am. v. Waish, 338 US. 644 (2003), State law
created a drug rebate in excess of that provided by Medicaid, and subjected non-
participating companies to a pre-authorization repime for Medicaid sales. The QuEson
presented was whether the stale regime was consistent with federal law and the United
States Constitution. On behalf of the United States Chamber of Commerce, | submitied
an amicus brief insuppon of petitioner, in which 1 contended that the stte law was
preempled by the Medicaid Act and conflicted with the Commerce Clause. The Court
disagreed. While no opition on Medicaid preemplion commanded a majority of the
Justices, the Court held that the district court had sbused its discretion in enjoi ning the
state program. Writng for a majority, Justice Stevens also rejected the Commerce
Clause challenge.

My co-counsel an the brief were Catherine E. Stetson, Hogan & Harison L.L.P., 555
13th Street, N.W., Washington, D.C, 20004, (202) 637-5600 and Robin S. Conrad,
National Chamber Litigation Center Inc., 1615 H Street, N.W., Washington, D.C. 20062
(202) 463-5337. Carter G. Phillips of Sidley Austin Brown & Wood LLP., 1501 K
Street, N.W., Washington, D.C. 20005, (202) 736-8000, represented the petitioners and
shared oral argument with Edwin 5. Kneedler, Deputy Solicitor General, Department of
Justice, Washington, D.C. 20530, (202) 514-2217, appearing on behalf of the United
States a8 amicus curiae supporting reversal. Andrew 5. Hagler, Assistant Attorney
General, Six Sute House Station, Augusts, ME 04333, (207) 626-8800, represented the
respondents.

2. Sprietsma v. Mercury Marine, 537 US. 51 (2002). Petitioner, representing the estate
of a hoat passenger who had died when struck by a propeller blads, brought a tort suil in
state court against the boat engine designer. The question presented was whether federal
law preempted the suit. In an amicis brief on behalf of the Chamber of Commerce, 1
maintaimed that the uniquely federal field of maritime law, the Federal Bost Safety Act,
and a Cosst Guard decision not to require propeller guards on engines such as the one at
1s5ue, all comflicted with the petitioner’s state ton claim. Writing for the majority, Justice
Stevens disagreed and held that the suit could go forward,

With me on the brief were Catherine E. Stetson of Hogan & Hartson LLP,, 555 13th
Street, N.W., Washington, D.C. 20004, (202) 637-3600, and Robin S. Conrad, National
Chamber Litigation Center Inc., 1615 H. Streat, N.W.,, Washington, D.C. 20062, (202)
463-5337. Leslie A. Brueckner, Trial Lawyers for Public Justice P.C., 1717
Massachuserts Avenue, N.W., Suite 800, Washington, D.C. 20036, (202) 797-2600,
repiesenied the petitioner and shared oral arpument with Malcolm L, Stewsrt, Assistant
to the Solicitor General, Depanment of Justice, Washington, D.C. 20530, (202) 514-
2217, appearing on behalf of the United States as amicus curige. The respondent was
represented by Stephen M. Shapiro of Mayer, Brown, Rowe & Maw, 190 South LaSalle
otreel, Chicago, [L 60603, (312) 782-0600,



3. Unated States v, Fior £'Iralia, fne., 536 U.8. 238 {2002). Fior D'Italia, & restaurant,
chaltenged the TRS's method of sssessing Federal Insurance Contribution Act (FICA)
lixes on Ups received by restaurant employees. The cuestion presented was whether
FICA authorized the IRS 10 base the assessment on an aggregste estimate of all the tips
received by restaurant employees, rather than estimating esch emplovee’s tip income
separately. On behalf of the Amernican Gaming Association, ! filed an amicees brief in
support of the restaurant, in which I contended that the IRS"s aggregate method
inproperly shifted the responsibility of policing tip reporting from the agency onto the
employer. Justice Breyer, writing for the majority, disagresd and held that FICA aliowed
the IRS 1o use an aggregate method.

1 was assisted by John 5. Stanton, Robert H. Kapp, and Lorane F. Hebert of Hogan &
Hartson LLP., 535 13th Street, N.W., Washington, D,C. 20004, (202) 637-5600, and
Frank 1. Fahrenkopf Ir. and Judy L. Patterson, American Gaming Association, 555 13th
Streer, N.W.,, Washington, D.C. 20004 (202) 637-6500. Eileen J. O"Connor, Assistant
Attorney General, Department of Justice, Washington, D.C. 20530, (202) 514-2217,
represenied the United States. Tracy J. Power of Power & Power, 2300 Clarendon Bivd.,
Arlington, VA 22201, (703) 841-1330, represented the respondents.

4. Festo Corporation v. Shoketsu Kinzokw Kogye Kabushiki Ca,, 535 U.5. 722 (2002).
The Court of Appeals for the Federal Circuit held thit patent-holders cannot rely on the
“doctrine of equivalents” — which protects them from copyists who try to circumvent the
patent by making minor alterations in design — if the holders hed previously submitted a
clsim-narrowing amendment to the Patent and Trademark Office. The question before
the Supreme Count was whether this ruling complied with the Patent Act and the United
States Conslitution. Representing Litton Systems, Inc., 1 filed an amicus brief in support
of petitioner, drguing that the Federal Circuit’s decision effected a taking of private
property without just compensation, and thal the ruling should not be applied
retroactively. The Court, in a unenimous opinion by Justice Kennady, vecated the
Federal Cireuit's decision and held that claim-narrowing amendments do not always bar
patontholders from relving on the doctrine of equivalents.

With me on the brief were Catherine E, Stetson of Hogan & Hanson LLP., 555 13th
Street, N.W., Washington, D.C. 20004, (202) 637-5600, Frederick A. Lorig and Sidford
L. Brown of Bright & Lorig, 633 West 5th Street, Los Angeles, CA 90071, (213)627-
/74, Rory 1. Redding of Pennie & Edmonds L.LP,, 1155 Avenue of the Americas, New
York, N.Y. 10036, (212) 790-90590, and Stanton T. Lawrence 111 and Carl P. Bretscher of
Pennie & Edmonds L.L.P., 1667 K Street, N.W., Washington, D.C. 20006, (202) 496-
4400, Robert H. Bork, Suite 1000, 1150 17th Strest, N.W,, Washington, D.C. 20036,
{202) 862-5851, argued the case for the petitioner. Lawrence G, Wallace, then Deputy
Solicitor General, Department of Justice, Washingion, D.C. 20530, {202} 514-2217,
argued for the United States as amicuy curiae supporting vacatur and remand. Arthur 1.
Neustadt of Oblon, Spivak, Mcclelland, Maier & Neustadt P.C., 1755 Jefferson Duvis

Highway, Arlinglon, VA 22202, (T03) 413-3000, argued for the respondents,
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3, Adarand Constructors, Inc. v. Mineta, 534 U8, 103 (2001). Petitioner Adarand
Constructors challenged a Depantment of Transporiation program an the ground that
racial preferences in the program viclated the Equal Protection Clause of the Fourteanth
Amendment. On behalf of the Azsociation of General Contractors of Americs, | filed an
amicis brief supporting petitioner, in which I argued that the DOT program did not have
a sufficient basis in evidence of discrimination, as required by Supreme Court precedent,
Lo support the preferences. The Court dismissed centiorari as improvidently granted —
finding that Adsrand lacked standing — and hence did not reach the menits of the dispote.

My co-counsel on the brief were Lorane F. Hebent of Hogan & Hartson LLP,, 555
13th Sureet, N.W., Washington, D.C. 20004, (202) 637-5600, and Michsel E. Kennedy,
General Counsel, The Associated General Contractors of America Inc., 333 John Carlyle
Street, Suite 200, Alexandria, VA 22314, (703) 837-5235. Adarand was represented by
William Perry Pendley, Mountain States Lepal Foundation, 707 Seventeenth Strest, Suite
3030, Denver, CO 80202, (303) 292-2021. The Secretary of Transportation was
represented by Theodore B. Olson, then Solicitor General, Department of Justice,
Washington, D.C. 20530, (202} 514-2217, and now with Gibson, Dunn & Crutcher
LLF. 1050 Connecticut Avenue, NW., Washington, D.C. 20036, (202) 955-8668.

6. United States and Dep't of Agriculture v. United Foods, Inc., 533 1.5. 405 [2001). A
mushroom producer challenged & federal assessment imposed on the mushroom indistry
to fund advertisements prometing mushroom sales. The question befors the Court was
whether the assessment violuted the First Amendment. On behalf of the American
Mushroom Institute, the National Cattlemen's Beel Association, the American Soybean
Asgociation, the National Milk Producers Federation, the Milk Industry Foundation, the
United Epg Producers, and the United Egg Association, | filed an amicus brief in support
of the United States and the Department of Agriculture, in which 1 defended the
nssessment 5 a form of government speech. In an opinion by Justice Kennedy, the Court
struck the assessment down, but specifically noted that it was not engaging the
government speech argument, because the petitioners had not raised it below.

With me on the brief were David G. Leitch, then of Hogan & Hartson LL.P., 555
13th Street, N.W., Washington, D.C. 20004, (202) 637-5600, and Wayne R. Watkinson
Richard and T. Rossier McLeod of Watkinson & Miller, One Massachusetts Ave,, N'W,,
Washington, D.C. 20001, (202) 842-2345. Barbara McDowell, Assistant to the Solicitor
General, Department of Justice Washington, D.C. 20530, (202) 514-2217, represented the
petitioners. Laurence T, Tribe, Hauser Hall 420, 1575 Massachusetts Ave,, Cambridge,
MA, (2138, (617) 4954621, represented the respondents.

1. Jones v, United Srares, 525 U.S. 848 (20000, The defendant in this case set fire to his
cousini's heuss, The question befors the Court was whether this act constituted & federal
crime under 18 U.S.C. § B840}, which outlaws the arson of “property used in interstate or
foreign commerce or in any activity affecting interstate or foreign commerce.” In an
amicus brief on behall of Dale Lynn Ryan — another defendant convicted of a similar act
— T argued that the arson of private residences does not fall within the statute’s compass,



The Court, in an opimion by Justice Ginsburg, agreed and dismissed the federal
prosecution.

With me on the brief was Gregory G, Garre of Hogan & Hamson LLP., 555 13th
Street, NW., Washington, D.C. 20004, (202) 637-5600. The petitioner was represented
by Donald M. Falk of Mayer, Brown & Platt, 190% K Sweet, N'W., Washington, D.C.
20006, (202) 263-3000. Representing the United States was Michael R: Dreshen, Deputy
Solicitar General, Department of Justice, Washington, D.C. 20530, (202) 514-2217.

8. Greater New Orieans Broadeasting Ass'n v, Unired Stares, 527 U.S. 173 (1999).
Petitioners sued the United States and the FCC, secking to establish their right (o
broadcast advertisesments for legal gambling at ares casinos. The question presented was
whether 18 U.5.C. § 1304, which criminalizes broadeast advenising of lotteries and
casino gambling, could be applied in areas where gambling was legal. In an amicus bnef
on behalf of the American Gaming Association, 1 argued that such an application viclated
the First Amendment of the United States Constitution. The Court agreed, in an opinion
by Justice Stevens.

My co-counsel on the brief were David G. Leiwch and Adam K. Levin of Hopan &
Hartson L.L.P., 555 13th Street, N'W.,, Washington, D.C. 20004, (202) 637-5600, and
Frank J. Fahrenkopf, Jr. and Judy L, Patterson, American Gaming Association, 555 13th
Street, NW ., Washington, D.C. 20004, (202) 637-6500. The peditioners were
represented by the late Broce J. Ennis, Jr. of Jenner & Block, 601 13th Street, NW.,
Washington, D.C. 20005. The United States was represented by Earbara D. Underwood,
then Deputy Solicitor General, Department of Justice, Washington, D.C. 20530, (202)
514-2217. Ms. Underwood is now Chief Assistant United States Attorney for the Eastern
Distoct of New York, 147 Pierrepont St., Brooklyn, N.Y. 11201, (718) 254-7000.

9, Eastern Enterprises v. Apfel, 524 U.S. 495 (1998). This case involved a challenge o
the Coal Act, which required emplayers to fund coal industry retiree benefits, even if the
cmployer had since exited the coal business. The question presented was whether this
funding mechanism violated the Takings Clause of the United States Constinution. In an
amicus brief on behalf of the Ohio Valley Coal Company and Maple Creek Mining, Inc.,
argued that the Act did not effect a taking of private property. The Court disagreed and
held that the Act was unconstitutional as applied to employers who had left the coal
industry,

With me on the brief was Mathew A. Lamberti of Hogen & Hamson L.L.P., 555 13th
Street, N.W., Washington, D.C. 20004, (202) 637-5600. John T. Montgomery of Ropes
& Gray, One International Place, Boston, MA 02110, (617) 951-7000, argued on behalf
of the petitioner. Edwin 5. Eneedler, Deputy Solicitor General, Department of Justice,
Washington, D.C. 20530, (202) 514-2217, und Peter Boscemi of Morgan, Lewis &
Bockius LLP, 1800 M Street, N.W., Washingion, D.C, 20036, {202) 467-7190,
represented the respondents,



10. Glickonan v. Wilemem Brothers & Ellion, Inc., 521 1.5, 457 (1997). Growers,
nandlers, dnd processors of California tree fruits challenged targeted federal assessments
used 10 fund genenc advertising of California nectarines, plums, and peaches. The
guestion presented was whether the assessments violated the First Amendment. On
behail of the Natonal Association of State Departments of Agriculture, the National Miik
Froducers Federation, and the National Cattlemen’s Beef Association as amici curiae in
support of petitioner, 1 argued that the assessmen! wes a constitutional exercise of
government speech. The Counl upheld the assessments but did not engage the
government speech argumenl.

With me an the brief were Wayne R. Watkingon and Richard T. Rossier of McLeod,
Watkinson & Miller, One Massachusetts Ave., N.W., Washingion, D.C. 20001, {202)
§42-2345. Alan Jenkins, Assistant to the Solicitor General, Department of Justice,
Washinguon, D.C. 20530, (202) 514-2217, represented the petitioners. Thomas E.
Campagne of Thomas E. Campagne & Associates, 1685 North Helm Avenue, Freano,
CA 93717, (209) 255-1637, represenied the respondents.

L1. California Division of Labor Standards Enforcement v. Dillingham Construction,
N.A., Inc.. 519 U.8. 316 (1997). A California law prohibited employers from paying an
apprentice wage 10 workers in unapproved apprenticeship programs; an emplover brought
suit challenging the law. The question before the Court was whether the law was pre-
empted by the federal Employee Retirement Income Security Act (ERISA), |
participated in an amicus brief filed on behalf of the Associated General Contractors of
Amenca, We argued that if the Count found the California law protected by ERISA’s
saving cleuse, it shonld do so only to the extent that California’s standards for approving
apprenticeship programs were consisient with feder! apprenticeship standards. The
Court held that the California law did not fall within ERISA's pre-emption clause, and
did nol reach the saving clanse issue.

With me on the brief were William G. Jeffery, Jeffery, Ferring & Jenkel, 1000
Second Avenue, Suite 3300, Seattle, WA 98104, (206) 623-4600, David P. Wolds,
Merrill, Schultz & Wolds, Ltd., 401 West “A" Street, Suite 2550, San Diego, CA 92101,
(619) 2344525, Carmel Martin, Hogan & Hartson LLL.P., 555 13th Street, N'W.
Washington, D.C. 20004, (202) 637-5600, Michael E. Kennedy, General Counsel,
Azsociated General Contractors OF Americs, Inc., 1957 E Streel, MW, Washington,
D.C. 20006, (202) 383-2735. Arguing for the petitioners was John M. Rea, Chief
Counsel, State of California Department of Industrial Relations, Office of the Director,
Legal Unit, 45 Fremont Street, Suite 450, San Francisco, CA 94105, (415) 972-8900,
Arguing for the respondents Richard N, Hill, Littler, Mendelson, Fastiff, Tichy &
Mathiasom, 650 California Street, 20th Floor, San Francisco, CA 94108, (415) 433-1940.
Arguing for the United States as amicus curize wis James A. Feldman, Assistant 1o the
Solicitor General, Department of Justice, Washington, D.C, 20530, (202) 514-2217.

12, Medrronic, Inc. v. Lohr, 518 1.8, 470 (1996). The question presented was whether

the Medical Device Amendments (MDA) of 1976 pre-empied 1 state common-law
negligence action. | participated in an amicus brief filed on behalf of the Center for
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Patient Advocacy and the Califorma Health Care Institute. We argued that the
comprehensive regulstory scheme established by the MDA pre-empied state common |aw
claims. The Court ruled, 5-4, that respondents” commeon law claims were not pre-empled
by the MDA

With me on the brief were Gregory Q. Garre, Hogan & Hartsop L.L.P., 5535 13th
Street, NW., Washington, D.C. 20004, (202} 637-5810. Arguing for the petitioner was
Arthur B Miller, 1545 Mussachusetts Avenue, Cambridge, Massachusents 02133,
Arguing for the respondents was Bnan Wolfman, Public Citizen Litigation Group, | 600
2{ith Street, N.W ., Washington, D.C. 20009, (202) 588-1000, Arguing for the United
Stutes a5 amicus curige was Edwin 5. Kneedler, Deputy Solicitor General, Department of
Justice, Washington, D.C. 20530, (202) 514-2217.

13. Brown v. Pro Fooiball, Inc., DVB/A Washington Redsking, S18 115, 231 (1996), After
labor negotiations reached an impasse, NFL owners agreed among themselves 1o impoge
unilaterally the terms of their last bargaining offer. The question for the Court was
whether this agreement fell within an implicit antitrast exemption for collechive
bargaining. I participated in an amicus brief filed on behalf of the Associated General
Contractors of America. We argued in support of the respondents that centain activities
of multi-cmployer bargaining groups were exempl from the antitrust laws. The Court
held, &-1, that the collective-bargaining exemption applied.

With me on the brief were Michael E, Kennedy, General Coungel, Associned
General Contractars O America, Inc., 1957 E Street, N.W ., Washington, D.C. 20006,
(202) 383-2735, Charles E. Murphy, Murphy, Smith & Polk, P.C., Twenty-Fifth Floor,
Two Fisst Nationa| Plazs, Chicago, TL 60603, (312) 558-1220, Gregory G. Gasre, Hogan
& Hanson L.LP., 555 13th Street, N'W ., Washington, D.C. 20004, (202) 637-5600,
Arguing for the petitioners wis Kenncth W, Starr, Kirkland & Fllis, 655 15th Street,
N.W., Washington, D.C. 20005, (202) B79-5000. Arguing for the respondents was Greag
H. Levy, Covinglon & Burling, 1201 Pennsylvania Ave., N.W., Washington, D.C. 20004,
(20k2) 662-6000. Arguing for the United States as amicus curige was Lowrence G.
Wallece, then Deputy Salicitor General, Department of Justice, Washington, D.C. 20530,
(202) 514-2217.

14. Holly Farms Corporation v. NLES, 517 U.8. 392 (1996). The NLEB approved a
collective bargaining unil that included a class of workers known in the poultry industry
as "live-haul™ workers; Holly Farms challenged the Board's decision on the ground that
“live-haul" workers are agricultoral laborers exempt from the coverage of the Metional
Labor Relatons Act (NLRA). The question before the Court was whether the Board's
decision was based on 4 ressonable interpretation of the NLRA, | panicipated in an
amicus bref filed on behalf of the National Broiler Council. We argued in suppont of the
petiioners that the Board"s decision was contrary to the NLRA. The Court disngmnd
and ruled that the Board's interpretation was reasonable,

With me on the bnefl were Gary Jay Kushner and Jonathan 5. Franklin, Hogan &
Hartgon L.L.P., 555 13th Street, N'W., Washington, D.C. 20004, (202) 637-5856.
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Argumg for the petiioners was Charles P. Robernts 111, Haynsworth, Baldwin, Johnzon &
Creaves, PLAL, 2709 Henry Stroet, Greensboro, N.C. 27405, (910) 375.9737, Arpuing for
the respondents was Richerd H. Seamon, then Assistant to the Sohcitor General,
Deparment of Justce, Washingron, D.C. 20530, (202) 514-2217.

1 5. Varity Corp. v. Howe, 516 1.5, 489 (1996). A group of employee wellare besefil
plan beneficianes sued ther employer alleging that they had been misled imto
withdrewing from the plan. The questions before the Coert invalved whether the
employer breached its fiduciary nbligations under the Employee Retirement Income
Security Act (ERISA) end whether the particular ERISA provision at issue authonized the
beneficiaries to sue to enforce those obligations. | participated m an amicies brief filed on
behall of the U.S. Chamber of Commerce i support of the petitioner. We arguad, first,
that the relevant provision did not provide a couse of sction because the liability of
fiduciaries was governed by other sections of ERTSA, and sccond, that ERTSA
conternplated a different standard from the one argned for by the beneficiares. The
Coun disagreed, and ruled for the beneficianies.

With me on the brief were Siephan A. Bokat, Mona C. Zieberg, The National
Chamber Litigation Center, Inc., 1615 H Street, N.W,, Washington, D.C. 20062, (202}
463-5337, Evan Miller, H. Christopher Bantolomucei, Hogan & Hartson LLFP., 535 13th
Strest, NW., Washington, D.C. 20004, (202) 637-5600. Arguing for the petitioner was
Flayd Abrms, 80 Pime Street, New York, N.Y. 10005, (212) 701-3000. Arguing for the
respondent was H. Richard Smith, Ahlers, Cooney, Darweiler, Haynie, Smith & Allbes,
P.C., 100 Court Avenue, Suite 600, Des Moines, IA 30309, (515) 243-7611. Arzuing for
the United States as amicuy curiae was Edwin 8. Knesdler, Deputy Solicitor Genersl,
Depariment of Justice, Washington, D.C. 20530, (202) 514-2217.

16, Adarand Constructors, Ine. v, Pena, 515 U.S. 200 (1995). Adarand Constructors
challenged a federal government preference in the award of contracts for firms that
employ minorty-owned subcontractors. The question befors the Court was whether this
preference was subject to striet scrutiny. | participated in an amicus brief filed on behalf
of the Associated General Contractors of America in suppont of petitioner. We argued
that the Count's earlier decision to apply strict scrotiny in the context of state and local
contracts should apply equally to federal contracts. The Count agreed.

With me on the hrief wiere Michael E. Kennedy, Special Counsel, Associated General
Contrectors of America, Inc., 1957 E Street, N.W,, Washington, D.C. 20006, (202) 383-
2735, David G. Leitch, H. Christopher Bartolomueei, Hogan & Hartson LL.P., 555 13th
Street, N.W., Washington, D.C. 20004, (202) 637-5600. Arguing for the pettioner was
William Perry Pendley, Mountain States Legal Foundation, 1660 Lincoln Street, Suite
2300, Denver, Colorado B0264, (303) B61-0244. Arguing for the respondents was Drew
5. Drays, 11, then Solicitor General, Department of Justice, Washington, D.C. 20530,
(202} 514-2217. Mr. Days is now at Mormrizson & Foerster, 2000 Pennsylvania Avenue,
N.W., Suite 5500, Washington, D.C. 20006, (202) §87-6920,
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